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U.S. Customs Service 


Treasury Decisions 


19 CFR Chapter I 
(T.D. 99-27) 
RIN 1515-AB84 


TECHNICAL CORRECTIONS REGARDING 
CUSTOMS ORGANIZATION 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document makes final, with certain technical correc- 
tions, the interim amendments to the Customs Regulations that re- 
flected Customs new organizational structure. The changes are 
nonsubstantive or merely procedural in nature. 


EFFECTIVE DATE: These changes are effective March 22, 1999. 


FOR FURTHER INFORMATION CONTACT: Jerry Laderberg, Entry 
and Carrier Rulings Branch, Office of Regulations and Rulings (202) 
927-2077, or Gregory R. Vilders, Regulations Branch, Office of Regula- 
tions and Rulings (202) 927-2340. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On September 27, 1995, Customs published interim regulations in 
the Federal Register (T.D. 95-77 at 60 FR 50008 and T.D. 95-78 at 60 FR 
50020) to implement its new field organization, effective for fiscal year 
1996. Because the regulations concerned matters related to agency 
management and personnel, notice, public procedure, and a delayed ef- 
fective date were not necessary, and the regulations became effective on 
October 1, 1995. Even though notice and public procedure were not re- 
quired, Customs did solicit comments on the interim regulations. The 
comment period closed November 27, 1995. Only one comment was re- 
ceived, which addressed a very narrow issue concerning brokers’ per- 
mits. The comment received and Customs response are set forth below. 


DISCUSSION OF COMMENT 
Comment: 


The one comment received questioned why Customs stated in the 
BACKGROUND portion of the interim regulations (T.D. 95-77) that it 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 13, MARCH 31, 1999 


was eliminating, for the most part, districts and regions from its field 
organization to place more emphasis on field operations, and then re- 
tained this distinction for purposes of brokers’ permits. The comment- 
er urged that the 20 Customs Management Centers’ geographical 
boundaries be adopted as the basis for issuing broker permits, rather 
than use the Service Port boundaries. The commenter objected to the 
continued use of the terms “district” and “region” for the limited pur- 
poses of regulating the permitting of customs brokers (part 111 of the 
Customs Regulations) and carriers, cartmen, and lightermen (part 112 
of the Customs Regulations), as not being within the spirit of Customs 
reorganization or the National Performance Review. 

Customs Response: 

Customs does not agree with this assessment. As more fully stated in 
the BACKGROUND portion of the interim regulations, districts and 
regions will still exist as geographical descriptions for limited purposes 
such as for broker permits and certain cartage and lighterage purposes. 
In the case of brokers, Customs decided to preserve the district permit 
and region waiver procedures because these procedures are mandated 
by statute (see, 19 U.S.C. 1641). Also, during the course of the reorgani- 
zation, Customs consulted with the Customs brokerage industry and 
was informed that the industry’s preference, in the short-term, was to 
retain the current scheme until it had time to assess the effects of both 
the new field structure and the automation initiatives made pursuant 
to the Customs Modernization provisions of the North American Free 
Trade Agreement Implementation Act (provisions pertaining to the 
National Customs Automation Program are at 19 U.S.C. 1411). Cus- 
toms believes that its consultation with the Customs brokerage indus- 
try was in the spirit of Customs reorganization and the National 
Performance Review. Accordingly, at this time no further change to the 
Customs Regulations is made based on the comment received. 
Changes to Interim Regulations 

In reviewing the interim regulations, Customs finds that further 
changes to 95 sections of the regulations must be made to correct gram- 
matical and nomenclature errors. Following is a summary of those 
changes. 

Further nomenclature changes are made to more than 80 sections 
and Appendices: §§ 4.14, 4.80a, 4.80b, 10.5, 10.37, 10.39, 12.8, 12.39, 
18.8, 18.21, 101.3, 103.0, 103.1, 103.5, 103.7, 103.9, 103.31, 111.13, 
111.19, 111.95, 111.96, 113.14, 113.15, 113.38, 113.39, 115.11, 115.13, 
115.30, 115.40, 115.51, 115.65, 122.14, 122.165, 122.176, 125.42, 
132.14, 133.2, 1383.12, 133.32, 1384.54, 145.4, 146.2, 146.4, 146.6, 146.83, 
162.32, 162.42, 162.44 through 162.50, 162.52, 162.64, 162.65, 162.71, 
162.72, 162.74 through 162.79, 162.79b, 171.12, 171.15, 171.21 through 
171.23, 171.31, 171.383, and 171.52, Appendices A-C to Part 171, 
§§ 172.2, 172.12, 172.21, 172.22, 172.31, 172.33, 175.25, 177.2, and 

77.26. These changes, for the most part, continue the conversion of 
“district director” to “port director” or to “Fines, Penalties, and Forfei- 
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tures Officer”, replace an obsolete term (“collector”) with “port direc- 
tor”, replace the Office of Inspection and Control with the Office of 
Field Operations, and further inform the public of responsible offices 
and personnel, e.g., “Disclosure Law Officer” for Regulations and Dis- 
closure Law Branch. Since publication of the interim regulations, Cus- 
toms Headquarters has been relocated from 1301 Constitution Avenue 
to 1300 Pennsylvania Avenue in Washington, D.C. Accordingly, this 
street address change is made to the 19 sections where a writing address 
is provided. The change to the ports-of-entry listing at § 101.3 entails 
moving the listing for “Longview” from Oregon to Washington, which 
is where the port is physically located. Also, a change is made to § 103.1 
to show the correct street address for the Boston reading room facility 
where public documents are maintained. 

Grammatical changes to make the text read more clearly are made to 
9 sections: §§ 4.41, 10.172, 19.2, 19.3, 19.40, 24.4, 24.36, 101.0, and 
101.4. Most of these changes are in the form of substituting preposition- 
al phrases, i.e., replacing “in” with “at” or removing redundant refer- 
ences to port directors at ports. 


INAPPLICABILITY OF THE DELAYED EFFECTIVE DATE REQUIREMENT, 

THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 
Inasmuch as these amendments merely advise the public of Customs 
field and Headquarters organization, and make certain technical 
corrections to the organization that is currently in place under interim 
regulations, it is determined that good cause exists under the provisions 


of 5 U.S.C. 553(d)(2) and (3) for dispensing with the requirement for a 
delayed effective date. Because no notice of proposed rulemaking was 
required, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) do not apply. This document does not meet the criteria for a “sig- 
nificant regulatory action” as specified in Executive Order 12866. 


DRAFTING INFORMATION 

The principal author of this document was Gregory R. Vilders, Attor- 
ney, Office of Regulations and Rulings, Regulations Branch. However, 
personnel from other offices participated in its development. 

List OF SUBJECTS 

19 CFR Part 101 

Customs duties and inspection, Customs ports of entry, Exports, For- 
eign trade statistics, Imports, Organization and functions (Govern- 
ment agencies), Reporting and recordkeeping requirements. 
19 CFR Part 132 

Agriculture and agricultural products, Customs duties and inspec- 
tion, Quotas. 
19 CFR Part 146 


Customs duties and inspection, Entry, Foreign trade zones, Imports, 
Reporting and recordkeeping requirements. 
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AMENDMENTS TO THE REGULATIONS 

As discussed in the preamble and under the authority of 19 U.S.C. 66 
and 1624, the interim rule amending 19 CFR parts 4, 19, 24, 101, 103, 
111, 112, 118, 118, 122, 127, 141, 142, 146, and 174 of the Customs Reg- 
ulations (19 CFR 4, 19, 24, 101, 103, 111, 112, 118, 118, 122, 127, 141, 
142, 146, and 174), published on September 27, 1995, in the Federal 
Register at 60 FR 50008, and the interim rule amending chapter I of the 
Customs Regulations (19 CFR chapter I) published on September 27, 
1995, in the Federal Register at 60 FR 50020, are adopted as final with 
the following changes: 

PART 101—GENERAL PROVISIONS 

1. The authority citation for part 101 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States), 1623, 1624. 

2. Section 101.3(b)(1) is amended by removing the entry for “Long- 
view” under the state of Oregon and adding it, in appropriate alphabeti- 
cal order, under the state of Washington. 

3. In § 101.4(d), the last sentence is amended by removing the words 


“in a port” and adding the word “local” before the words “port direc- 
tor”. 


PART 132—QUOTAS 
1. The general authority citation for part 132 continues to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1623, 1624. 


2. In § 132.14(a)(4): 

a. the introductory text of paragraph (i) is amended by removing the 
words “, the port director”; 

b. paragraph (i)(A) is amended by removing the word “May” and add- 
ing, in its place, the words “The port director may” and by removing the 
comma at the end and adding, in its place, a semicolon; 

c. paragraph (i)(B) is amended by removing the word “Shall” and 
adding, in its place, the words “The port director shall” and by remov- 
ing the word “, and” at the end and adding, in its place, a semicolon; 

d. paragraph (i)(C) is amended by removing the word “May” and add- 
ing, in its place, the words “The port director may” and by removing the 
period at the end and adding, in its place, a semicolon followed by the 
word “and”; 

e. the introductory text of paragraph (ii) is amended by removing the 
words “, the port director”; 

f. paragraph (ii)(A) is amended by removing the word “Shall” and 
adding, in its place, the words “The port director shall” and by remov- 
ing the word “, and” at the end and adding, in its place, a semicolon; and 

g. paragraph (ii)(B) is amended by removing the word “May” and 
adding, in its place, the words “The port director may” and by removing 
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the period at the end and adding, in its place, a semicolon followed by 
the word “and”. 


PART 146—FOREIGN TRADE ZONES 
1. The authority citation for part 146 continues to read as follows: 


Authority: 19 U.S.C. 66, 8la—81u, 1202 (General Note 20, Harmonized 
Tariff Schedule of the United States), 1623, 1624. 

2. Section 146.1(b) is amended by removing the numerical designa- 
tion for each paragraph, alphabetizing the 23 existing entries, and by 
adding, in appropriate alphabetical order, the following definition: 

§ 146.1 Definitions. 


* * * * 


(b) Port Director. For those foreign trade zones located within the geo- 
graphical limits of a port of entry, the term “port director” means the 
director of that port of entry. For those foreign trade zones located out- 
side the geographical limits of a port of entry, the term “port director” 
means the director of the port of entry geographically nearest to where 
the foreign trade zone is located. 


* * * * * 


3. In the list below, for each section indicated in the left column, re- 
move the words indicated in the middle column from wherever they ap- 
pear in the section, and add, in their place, the words indicated in the 


right column; when there are no replacement words, the “Add” column 
will be blank: 


Section 
4.14(b)(2)(ii), (d)(1)(v), 
and (d)(2)(iii) 
4.41(b) and (c) 
4.80a(d) 


4.80b(b) 


10.5 heading 
10.37 third sentence 


10.37 fourth sentence 


10.39(d)(1) first sen- 
tence, and (e) second 
sentence 

10.39(d)(1) second sen- 


tence, (e) introductory 


text, (e)(1)-(3), and (f) 
10.172 
12.8(b) 


12.39(b)(4) 

18.8(d) and (e)(2) last 
sentence 

18.21(c) 


Remove 


Entry and Carrier Rulings 


in which 
Entry and Carrier Rulings 


Entry and Carrier Rulings 


district director’s 

Tariff Classification Ap- 
peals 

the port directors 


port director 


Fines, Penalties, and For- 
feiture Officer 


port director 
port director 


the district directors 
Fines, Penalties, and For- 

feitures Officer 
collector 


Add 

Entry Procedures and Carri- 
ers 

where 

Entry Procedures and Carri- 
ers 

Entry Procedures and Carri- 
ers 

port director’s 

Commercial Rulings 


a Fines, Penalties, and For- 
feitures Officer’s 

Fines, Penalties, and Forfei- 
tures Officer 


Fines, Penalties, and Forfei- 
tures Officer 


the port director 

Fines, Penalties, and Forfei- 
tures Officer 

port directors 

Fines, Penalties, and Forfei- 
ture Officer 

port director 
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19.2(a) 
19.3(a) 


19.40(b) first sentence 


24.4(h)(2) and (3) 
24.36(e)(2) 
101.0 

4(a) and (b) 


103.5(d) 
103.5(d)(2) heading 
103.5(d)(2) 


103.7(a) 
103.9(b) 
103.31(d)(1)(iii) 
103.31(d)(1)(iv) 
103.31(d)(2) (iii) 
111.13(b) 
111.19(d) 


111.95 
111.96(c) 


113.14 
113.15 
113.38(c)(1) 


113.38(c)(4) 


113.39 introductory text, 
(a), and (a)(5) 


Remove 


port director wherein 


at a port 

in which 

at a port 

in which the facility is lo- 
cated 


In any port 

in the same 

and of 

in which such station or 
place is located 

a disclosure law officer, 
the director of a service 
port, or the local public 
information officer 

1301 Constitution 

Boston, 100 Summer 
Street, Suite 1819, Bos- 
ton, Massachusetts 
02110 

1301 Constitution 

Service ports 

at which 


1301 Constitution 

1301 Constitution 

1301 Constitution 

Regulations and Disclo- 
sure Law Branch 

1301 Constitution 

at each district office 

Trade Compliance Divi- 
sion 

Fines, Penalties, and For- 
feiture Officer or other 
Customs Service 

at each port in which a 
broker has a permit to 
do business 

Tariff Classification Ap- 

eals 

Tariff Classification Ap- 
peals 

Tariff Classification Ap- 
peals 

Commercial Rulings 


port director 


Add 


director of the port nearest 
to where 


nearest to where 


in which the facility is lo- 
cated, or if not within a 
port’s limits, nearest to 
where the facility is lo- 
cated 

at any port 

at the same 

and 

under whose jurisdiction the 
station or place falls 

the appropriate field officer 


1300 Pennsylvania 

Boston, 10 Causeway Street, 
Boston, Massachusetts 
02222 


1300 Pennsylvania 

Field offices 

, or if the records concern the 
Office of Investigations, 
the special agent in 
charge, where 

1300 Pennsylvania 

1300 Pennsylvania 

1300 Pennsylvania 

Disclosure Law Officer 


1300 Pennsylvania 
Office of Field Operations 


Fines, Penalties, and Forfei- 
tures Officer 


at the port through which 
the broker was granted 
the permit 

International Trade Com- 
pliance 

International Trade Com- 
pliance 

International Trade Com- 
pliance 

International Trade Com- 
pliance 

port director or Fines, Penal- 
ties, and Forfeitures Offi- 
cer 





section 


113.39(a) introductory 
text 
113.39(b) 


115.11(b) 


115.13 introductory text 


122.14(a)(1) 


122.165(b) 


2.176(c) and (d) 
5 


17 
A2 


2 
2 


132.14(a)(4)(i)(D) and 
(a)(4)(ii)(C) 

133.2 introductory text 

133.12 introductory text 

133.32 introductory text 

134.54(b) and (c) 


145.4(b) and (d) 
146.2 


146.4(h) 
146.6(a) first sentence 
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Remove 
Tariff Classification Ap- 
peals 
district director and re- 
gional commissioner 


Commercial Rulings 


Inspection and Control, 
1301 Constitution 
Inspection and Control, 
1301 Constitution 
Inspection and Control, 
1301 Constitution 
Inspection and Control, 
1301 Constitution 
Inspection and Control, 
1301 Constitution 
Inspection and Control, 
1301 Constitution 
regional commissioner, or 
his representative, of 
the region in 
Entry and Carrier Rulings 


Inspection and Control 

Fines, Penalties, and For- 
feiture Officer 

port director 


1301 Constitution 

1301 Constitution 

1301 Constitution 

Fines, Penalties, and For- 
feiture Officer 

Fines, Penalties, and For- 
feiture Officer 

port director where the 
zone is located 

port limits 

geographically nearest to 


Add 


International Trade Com- 
pliance 


port director and Fines, Pen- 


alties, and Forfeitures Offi- 
cer 

International Trade Com- 
pliance 

Field Operations, 
sylvania 

Field Operations, 
sylvania 

Field Operations, 
sylvania 

Field Operations, 
sylvania 

Field Operations, 


sylvania 


Field Operations, 1300 Penn- 


sylvania 
director of the port, or his 


representative, at the port 


nearest to 


Entry Procedures and Carri- 


ers 


Field Operations 


Fines, Penalties, and Forfei- 


tures Officer 


Fines, Penalties, and Forfei- 


tures Officer 
1300 Pennsylvania 
1300 Pennsylvania 
1300 Pennsylvania 


Fines, Penalties, and Forfei- 


tures Officer 


Fines, Penalties, and Forfei- 


tures Officer 
appropriate port director 


district boundaries 


1300 Penn- 
1300 Penn- 
1300 Penn- 
1300 Penn- 


1300 Penn- 


where the zone is lo- 
cated 

Tariff Classification Ap- 
peals 

port director 


146.83(a) International Trade Com- 
pliance 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer having juris- 
diction at 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 


162.32(a) and (c) 
2.4% port director 


162.44(a) director of 


162.44(b)(1), (b)(1) (i), 
(b)(2), and (c) 

162.45(a)(3) and (4) and 
(c) 


port director 


port director 
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162.50(a) 
162.50(b) heading 
162.50(b) 
162.52(b)(2) 
162.52(b)(4) 
162.64 
162.65(c). (d). (e) 
introductory text, and 
(e)(1) 
162.71(e)(4) 
162.72(a) 


74(a)(2) 


162.74(b), (c), (e), and (f) 

162.75(c), (d)(1), (d)(2) 
introductory text, 
(d)(2)(i), and (d)(3) 

162.76(a) 

162.77(a) 

162.78(a), (b), and (d) 


162.79(a) and (b)(1) 


Remove 

in the Customs district 
and the judicial district 
in which 

and in the customhouse at 
the headquarters port 
for the Customs district 

port director 

port director 

port director 

port director 

port director 

port director 

port director 

districts 

in another Customs dis- 
trict 

in such other district 

port director 


port director 


director of the port 


port director 


port director 

port director 

Fines, Penalties and For- 
feitures Officer 

Fines, Penalties and For- 
feiture Officer 

Fines, Penalties and For- 
feitures Officer 

port director 

port director 

port director 


port director 


port director 


Add 


circulated at the Customs 
port and in the judicial dis- 
trict where 


Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

ports 

at another port 


at such other port 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer having juris- 
diction 

Fines, Penalties, and Forfei- 
tures Officer 


Fines, Penalties, 
tures Officer 
Fines, Penalties, 
tures Officer 
Fines, Penalties 
tures Officer 
Fines, Penalties, 
tures Officer 
Fines, Penalties, 
tures Officer 
Fines, Penalties, and Forfei- 

tures Officer 


and Forfei- 
and Forfei- 
, and Forfei- 
and Forfei- 


and Forfei- 


Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 





162.79b 
171.12(a) and (e) 


171.15(a) introductory 
text 

171.15(a)(4) 

171.15(a)(4) and (7) 


171.21 heading and text 
171.22 heading and text 


171.23 
171.31 


171.33(a) introductory 
text, (b)(1) heading 
and text, (b)(2), 
and (c) 

171.52(d) 


Part 171 Appendix A: 
Ii, 9. 

Part 171 Appendix B: 
(D)(1), (5), and (6) 

Part 171 Appendix B: 
(D)(6) 

Part 171 Appendix C 
I.A., I.D. and Note to 
LD 


Part 171 Appendix C: 
I.D. Note and I.G. 


Part 171 Appendix C: 
LE. 


Part 171 Appendix C: 
LG. 


Part 171 Appendix C: 
XIII 


172.12(a) 
172.12(b)(1) 


172.21 heading 


U.S. CUSTOMS SERVICE 


iter 


port director 


Fines, Penalty, and Forf 
ture Officer 

Fines, Penalty, and For 
ture Officer 

1301 Constitution 

Fines, Penalties and For 
feiture Officer 

Fines, Penalty, and Forfe 
ture Officer 

Fines, Penalty, and Forfe 
ture Officer 

1301 Constitution 

Fines, Penalty, and For 
ture Officer 

Fines, Penalty, and For 
ture Officer 


Fines, Penalty, and Forfei 
ture Officer 

Fines, Penalty, and Forfei- 
ture Officer 

Fines, Penalty, and Forfei- 
ture Officer 

Fines, Penalty, and Forfei- 
ture Officer’s 

Fines, Penalty, and Forfei- 
ture Officer 


Director, International 
Trade Compliance Divi- 
sion 


Trade Operations 


Regulatory Procedures 
and Penalties 

Fines, Penalty, and Forfei- 
ture Officer 

Field Operations Division, 
Office of Trade Opera- 
tions 

Fines, Penalty, and Forfei- 
ture Officer 

Fines, Penalty, and Forfei 
ture Officer 

Fines, Penalty, and Forfei 
ture Officer 

Fines, Penalty, and Forfei- 
ture Officer 

port director 


“ines, Penalties, 
tures Officer 


and Forfei- 


Fines, Penalties, 
tures Officer 


and Forfei- 


Penalties, and Forfei- 


tures Officer 


‘ines 

1300 Pennsylvania 

Fines, Penalties, and Forfei 
tures Officer 

‘ines, Penalties, and Forfei- 


tures Officer 


“ines, Per 
O 


1alties, and Forfei 

fficer 

1300 Pennsylvania 

“ines, Penalties, and Forfei 
tures Officer 

‘ines, Penalties, and Forfei- 


tures Officer 


“ines, Penalties, and Forfei- 
tures Officer 
“ines, Penalties, and Forfei- 
tures Officer 

“ines, Penalties, and Forfei- 
tures Officer 

“ines, Penalties, and Forfei- 
tures Officer’s 

Fines, Penalties, and Forfei- 
tures Officer 


Chief, Penalties Branch, Cus- 
toms Headquarters 


Trade Compliance 


International Trade Com- 
pliance 

Fines, Penalties, and Forfei- 
tures Officer 

Office of Trade Compliance 
at Headquarters 


Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 

Fines, Penalties, and Forfei- 
tures Officer 
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Sectior Rem Add 


172.22 heading, (b)(3) Fines, Penalty, and Forfei- Fines, Penalties, and Forfei- 
introductory text, ture Officer tures Officer 
\(3)(ii), (d)(2) and (4) 


Fines, Penalty, and Forfei- Fines, Penalties, and Forfei- 
ture Officers tures Officers 
Fines, Penalty, and Forfei- Fines, Penalties, and Forfei- 
ture Officer tures Officer 
33(a) introductory Fines, Penalty, and Forfei- Fines, Penalties, and Forfei- 
text, (b)(1) heading ture Officer tures Officer 
and text, (b)(1)(ii), 
(b)(2), and (¢)(1 
175.25(c district director port director 
177.2(b)(2)(ii)(C) Tariff Classification Ap- Commercial Rulings 
peals 


197 


7.26 1301 Constitution 1300 Pennsylvania 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: February 17, 1999. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 22, 1999 (64 FR 13673)] 


(T.D. 99-28) 


SYNOPSES OF DRAWBACK RULINGS 


The following are synopses of drawback rulings approved September 
24, 1997, to May 15, 1998, inclusive, pursuant to Subparts A & B, Part 
191 of the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 


Dated: March 12, 1999. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


(A) Company: Allegheny Color Corp. 

Articles: Presscake Omega Green PCY; Dry color Omega Green DLY 
Merchandise: Copper phthalocyanine green crude (X-20 crude green) 
Application signed: December 17, 1997 

Ruling forwarded to PD of Customs: New York, May 1, 1998 

Ruling: 44-05449-000 


(B) Company: BASF Corp. 

Articles: Sanmite®; Nexter®; Nexter Pro®; Dynomite®; Pyridaben® 
75WP; Pyramite® 

Merchandise: 2-tert-butyl-4,5-dichloropyridazin-3(2H)-one (Pyridaben 
manufacturing concentrate) 

Application signed: January 8, 1998 

Ruling forwarded to PD of Customs: New York, May 8, 1998 

Ruling: 44-05458-000 


(C) Company: Bold Corp. 

Articles: Ground Technical Daconil; Nopcocide N 40-D; Tuffcide 404; 
Tuffcide 960; Daconil 2787-W-75; Bravo W-75; Bravo 500; Bravo 
SD; Bravo S; Daconil S; Daconil flowable 

Merchandise: Daconil 2787 technical 

Application signed: May 5, 1997 

Ruling forwarded to PD of Customs: New York, May 15, 1998 

Ruling: 44-05466-000 


(D) Company: Eastman Chemical Co. 

Articles: Isophthalic acid (IPA) 

Merchandise: Metaxylene 

Application signed: April 2, 1998 

Ruling forwarded to PD of Customs: Houston, April 27, 1998 
Ruling: 44-05443-000 


(E) Company: ESCO Co., Limited Partnership 

Articles: Thermal color formers 

Merchandise: 2-methyl-4-methoxy-diphenylamine (DPA) 
Application signed: January 23, 1998 

Ruling forwarded to PD of Customs: Houston, May 5, 1998 
Ruling: 44-054540-000 
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(F) Company: Flexsys America L.P. (successor to Monsanto Co.’s T.D. 
91-45-M under 19 USC 1313(s)) 

Articles: Santoflex 6PPD Pastilles [N-(1,3-dimethylbutyl)-N’- 
phenyl-4’phenylenediamine]; Santoflex 134 PD 

Merchandise: Molten Santoflex 6PPD [N-(1,3-dimethylbutyl)-N’- 
phenylenediamine] 

Application signed: October 15, 1997 

Ruling forwarded to PD of Customs: Chicago, April 16, 1998 

Ruling: 44-05419-000 


(G) Company: The Goodyear Tire & Rubber Co. 

Articles: Nylon fabric 

Merchandise: Nylon industrial yarn 

Application signed: January 26, 1998 

Ruling forwarded to PD of Customs: New York, May 1, 1998 
Ruling: 44-05437-000 


(H) Company: Harvey Titanium LTD 

Articles: Titanium bar, billets, rectangle, shape forgings, plate & sheet 

Merchandise: Titanium alloy ingot, plate, sheet 

Application signed: December 12, 1997 

Ruling forwarded to PD of Customs: San Francisco & Houston, May 15, 
1998 

Ruling: 44-05467-000 


(I) Company: Hercules Inc. 

Articles: Carboxymethylcellulose 

Merchandise: Monochloroacetic acid 

Application signed: October 1, 1997 

Ruling forwarded to PD of Customs: Boston, May 1, 1998 
Ruling: 44-05448-000 


(J) Company: Hexcel Corp. 

Articles: Carbon fiber, graphite fiber, oxidized fiber in fiber or fabric 
form; resin impregnated carbon or graphite fiber (prepregs) in 
unidirectional tape or fabric forms 

Merchandise: Special acrylic precursor fiber (polyacrylonitrile) 

Application signed: May 20, 1997 

Ruling forwarded to PD of Customs: San Francisco, May 8, 1998 

Ruling: 44-05439-000 
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(K) Company: ISP Van Dyk Inc. 

Articles: Octyl methoxycinnamate (Escalol 557) 

Merchandise: Methyl acetate; sodium methylate powder; anisic 
anhydride 

Application signed: July 24, 1997 

Ruling forwarded to PD of Customs: New York, May 1, 1998 

Ruling: 44-05447-000 


(L) Company: Merck & Co., Inc. 

Articles: Indinavir sulfate capsules (CRIXIVAN ®) 

Merchandise: Sodium iodide solution 57%; 3-phenylpropiony! chloride 
a/k/a hydrocinnamoy! chloride; 3-chloromethyl pyridine HCL 
a/k/a 3-picolyl chloride; 2-methoxypropene 

Application signed: December 18, 1997 

Ruling forwarded to PD of Customs: New York, April 16, 1998 

Ruling: 44-05418-000 


(M) Company: MINTEQ International Inc. 

Articles: Finished ground calcium metal 

Merchandise: Calcium metal turnings 

Application signed: July 21, 1977 

Ruling forwarded to PD of Customs: New York, April 24, 1998 
Ruling: 44-05444-000 


(N) Company: Novartis Crop Protection, Inc. (successor to Ciba-Geigy 
Corp., Crop Protection Div.’s T.D. 96-71-K under 19 U.S.C. 1313(s) 

Articles: Dividend® 

Merchandise: Difenoconazole 

Application signed: May 16, 1997 

Ruling forwarded to PD of Customs: New York, April 3, 1998 

Ruling: 44-05425-000 


(O) Company: Oregan Metallurgical Corp. 

Articles: Various mill products including billet, bar, sheet, strip, skelp, 
tube, plate, slab 

Merchandise: 6AL-4V titanium ingot 

Application signed: August 21, 1997 

Ruling forwarded to PD of Customs: New York, September 24, 1997 

Ruling: 44-05249-000 


(P) Company: Phillips Sumika Polypropylene Co. 

Articles: Polypropylene homopolymer; polypropylene copolymer 
Merchandise: Polymer grade propylene 

Application signed: January 16, 1998 

Ruling forwarded to PD of Customs: Houston, March 30, 1998 
Ruling: 44-05415-000 
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ted and seasoned/coated snack peanuts and peanut 
ules; peanut butter a/k/a peanut paste; reduced fat peanut 


lication signed: October 28, 1997 
uling forwarded to PD of Customs: New York, April 28, 1998 
t 054384-000 


(R) Company: Syntex Chemicals, Inc. 
Articles: Cytovene® capsules; GAN-5®; Ganciclovir 
Merchandise: (N-2-Acetyl-9-[1,2-bis-[benzyloxy]-2-propyloxy] methyl) 
guanine (a/k/a GAN-4®) 
Application signed: June 10, 1997 
ling forwarded to PD of Customs: San Francisco, May 1, 1998 
li 05411-000 , 


pany: Uniroyal Chemical Co., Inc. 
Articles: Naugard® SFR 
Merchandise: Triacetonamine 
Application signed: June 16, 1997 
Ruling forwarded to PD of Customs: New York, January 5, 1998 
Ruling: 44-05358-000 


(T) Company: United Alloys, Inc. 

Articles: Titanium bars, plates, sheets and open die forgings 

Merchandise: Titanium alloy ingot, plate and sheet 

Application signed: January 6, 1998 

Ruling forwarded to PD of Customs: San Francisco & Houston, 
April 28, 1998 

Ruling: 44—05442-000 


(U) Company: United L-N Glass, Inc. 

Articles: Automobile windshields 

Merchandise: Polyvinyl butyral (PVB) interlayer film 
Application signed: February 9, 1998 

Ruling forwarded to PD of Customs: New York, May 8, 1998 
Ruling: 44—05457-000 


(V) Company: Vishay Sprague, Inc. 

Articles: Finished capacitors and semi-finished capacitors in pellet 
form 

Merchandise: Tantalum wire; tantalum powder 

Application signed: January 14, 1998 

Ruling forwarded to PD of Customs: New York, May 15, 1998 

Ruling: 44-05462-000 





3. CUSTOMS SERVICE 


W) Company: Warren Corp 
Articles: — and — . ea camel hair, cashmere, cotton, silk, 


angor: farn 


Merch aie. ( setae ri scoured and dehaired; camel fibers, 


scoured and dehaired; wool fibers, scoured; angora fibers, scoured; 
silk fibers; cashmere yarn; silk yarns; cotton yarns; wool yarns; 
camel hair yé oem wool/alpaca yarns 

Application signed: April 1, 1998 

Ru li 


lit ig forwarded to PD of Cc ustoms: New York, April 17, 1998 
 44-05432-000 


(X) Company: Wyman-Gordon Co. 

Articles: Titanium forgings, rough or machined; titanium billet 
Merchandise: Titanium alloy billet, ingot, bloom & forging 
Application signed: February 3, 1998 

Ruling ucniae to PD of Customs: New York, May 15, 1998 
Ruling: 44-05464—000 


(Y) Company: Wyman-Gordon Forgings, Inc. 

Articles: Titanium bloom 

Merchandise: Titanium alloy ingot 

ae ition signed: February 3, 1998 
forwarded to PD of Customs: New York, May 15, 1998 
; 44-05463-000 


(Z) Company: Zeneca Inc. 

Articles: Waterfast Trink Ink; Tripoly Ink; Trilite Ink; Trink II Ink and 
Trink II Lite Inks; Pro-jet fast black 2 liquid; 2-CF1 and 2C liquids 

Merchandise: Pro-jet black 287; Pro-Jet black 286 

Application signed: November 7, 1997 

Ruling forwarded to PD of Customs: New York, April 16, 1998 

Ruling: 44-05424-000 

Revoked: T.D. 95-10-Z 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 3-1999) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of February 1999 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on Febru- 
ary 3, 1999. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: March 16, 1999. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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same DEI FOR THE MITIGATION OF 


> 
i\ 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Proposed guidelines; solicitation of comments. 

SUMMARY: This document sets forth mitigation guidelines which Cus- 
toms proposes to follow in arriving at a just and reasonable assessment 
and disposition of liabilities w hen a person fails to comply with a lawful 
demand for the production of entry records and a penalty is incurred 
pursuant to 19 U.S.C 150! “" These guidelines propose distinctions be- 
tween the treatment of persons certified as participants in Customs Re- 
cordkeeping Compliance Program and those who do not participate in 
the program. Comments are requested on the proposed guidelines. 


DATE: Comments must be received on or before June 1, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 


dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Wende Schuster, Penalties Branch, 1300 Pennsylvania Ave., 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 


at the same location during regular business hours. 


A 


FOR FURTHER INFORMATION CONTACT: Wende Schuster, Office 
of Regulations and Rulings, Penalties Branch (202) 927-2344. 
SUPPLEMENTARY INFORMATION 

BACKGROUND 

On December 8, 1993, the President signed into law the North Ameri- 
can Free Trade Agreement Implementation Act (the “NAFTA Imple- 
mentation Act”), Public Law 103-182, 107 Stat. 2057. Title VI thereof 
contained provisions pertaining to Customs modernization and thus is 
commonly referred to as the Customs Modernization Act or “Mod Act.” 
Sections 614, 615 and 616 of the Mod Act amended sections 508, 509 and 
510 of the Tariff Act of 1930, as amended (19 U.S.C. 1508, 1509, and 
1510), which pertain to recordkeeping requirements applicable to im- 
porters and others. 

Section 509 of the Tariff Act of 1930, as amended (19 U.S.C. 1509), sets 
forth procedures for the production of documents to Customs and Cus- 
toms examination of those records. Section 509 also sets forth penalties 
for failure to provide records upon Customs demand. The Mod Act 
amended various provisions of the Customs laws to grant Customs au- 
thority to no longer require the presentation of certain documentation 
or information at the time of entry. These amendments were intended 
to permit a reduction of the documentation and information required to 
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be presented to Customs at the time of entry, thereby facilitating the 
entry process. However, in exchange for relieving importers of the ob- 
ligation to present documents at the time of entry, and in order not to 
jeopardize the ability of Customs to obtain those records at a later date, 
section 614 of the Mod Act amended section 508 of the Tariff Act of 1930 
to require that the documentation or information be maintained and 
section 615 of the Mod Act amended section 509 of the Tariff Act of 1930 
to, among other things, provide for the imposition of substantial admin- 
istrative penalties for a failure of a party required to keep records to 
comply, within a reasonable time, with a demand by Customs for pro- 
duction of such specific entry records. 

Section 509(a)(1)(A) of the Tariff Act of 1930, as amended by Title VI 
of the Mod Act, requires the production, upon demand by Customs, of 
records required by law or regulation for the entry of the merchandise. 
Section 509(e) of the Tariff Act of 1930 (19 U.S.C. 1509(e)), as amended 
by Public Law 103-182, requires the Customs Service to identify and 
publish a list of the records and entry information that are required to 
be maintained and produced under subsection (a)(1)(A) of section 509 
(19 U.S.C. 1509(a)(1)(A)). This list is commonly referred to as “the 
(a)(1)(A) list.” The (a)(1)(A) list was published in the CUSTOMS BULLETIN 
on January 3, 1996, as T.D. 96-1 and republished in the Federal Register 
on July 15, 1996, at 61 FR 36956. It is anticipated that the (a)(1)(A) list 
will change as entry requirements are revised. 

On June 16, 1998 Customs published in the Federal Register (63 FR 
32916) the final rule to implement the changes to the statutory record- 
keeping provisions effected by the NAFTA Implementation Act. The fi- 
nal rule moved Customs requirements regarding recordkeeping from 
Part 162 to part 163 and amended the requirements in accordance with 
the Mod Act. In addition, the final rule: (1) set forth, as an appendix to 
new Part 163, the previously published (a)(1)(A) list; and (2) included 
conforming amendments to various provisions within Parts 24, 111, 
and 148 of the Customs Regulations (19 CFR Parts 24, 111, and 148). 

The monetary penalties applicable for failure to produce entry re- 
cords are set forth in section 163.6, Customs Regulations (19 CFR 
163.6). Pursuant to 19 U.S.C. 1509(g)(5) and section 163.6(b)(5), Cus- 
toms Regulations (19 CFR 163.6(b)(5)), these penalties may be re- 
mitted or mitigated pursuant to 19 U.S.C. 1618. Below are set forth 
Customs proposed guidelines for the mitigation of recordkeeping pe- 
nalties. Comments are requested on these proposed guidelines. 


PROPOSED GUIDELINES FOR THE 

MITIGATION OF PENALTIES FOR VIOLATIONS OF 19 U.S.C. 1509 
Pursuant to the Mod Act, a party who is subject to Customs record- 
keeping requirements may be liable for penalties for failure to comply 
with a lawful demand for the production of an entry record unless the 
party meets certain criteria excusing the party from the penalty. In all 
cases, the amount of the penalty will depend upon whether the failure to 

produce the records is the result of willful conduct or negligence. 
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In addition to any penalty that may be imposed, if the requested re- 
cords relate to the eligibility of merchandise for a special rate of duty, 
the entry covering the merchandise will be liquidated or reliquidated 
under the column 1 general rate of duty or at the column 2 rate of duty if 
deemed appropriate. 

The assessment of a penalty for the failure to produce records for Cus- 
toms inspection shall not limit or preclude the Customs Service from 
issuing, or seeking the enforcement of, a Customs summons. 

Specific procedures for issuing PrePenalty Notices and penalty 
claims were not set forth in the statute. Customs will follow the proce- 
dures that have been set forth in section 592 (19 U.S.C. 1592) and which 
are contained in the Customs Regulations in 19 CFR 162 and 19 CFR 
Pe. 

The recordkeeping statute provides that any party who has been as- 
sessed administrative penalties pursuant to 19 U.S.C. 1509 will be able 
to petition for mitigation or remission of the penalties under section 
618, Tariff Act of 1930, as amended (19 U.S.C. 1618), if it is determined 
that there exists such mitigating circumstances as to justify remission 
or mitigation. The guidelines below will be used by the Customs Service 
in arriving at ajust and reasonable assessment and disposition of penal- 
ties arising under section 509 of the Tariff Act of 1930, as amended (19 
U.S.C. 1509) and mitigation of those penalties. It is intended that these 
guidelines shall be applied by Customs officers in penalty (or prepenal- 
ty) proceedings and in determining the monetary penalty assessed in 
any penalty action pursuant to 19 U.S.C. 1509(g). 

Except as provided in 19 U.S.C. 1509(g)(4), the assessment of record- 
keeping penalties is not the exclusive remedy. The assessed penalty 
amount set forth in Customs administrative disposition which is deter- 
mined in accordance with these guidelines does not in any way affect the 
authority of the U.S. District Court of the United States to impose mon- 
etary penalties as well as sanctions for the failure to produce records 
summoned by Customs. 


I. Degrees of Culpability—In general, a penalty may be imposed pur- 
suant to 19 U.S.C. 1509(g) if a person fails to comply with a lawful de- 
mand for the production of an entry record contained in the (a)(1)(A) 
list and is not excused from a penalty pursuant to one of the exceptions 
set forth in 19 U.S.C. 1509(g)(3) and 19 CFR 163.6(b)(3). There are two 
degrees of culpability for penalties under 19 U.S.C. 1509(g) which are 
defined as follows: 

(A) Negligence: A violation under section 509 (19 U.S.C. 1509) is de- 
termined to be negligent if it results from an act or acts (of commission 
or omission) done through either the failure to exercise the degree of 
reasonable care and competence expected from a person in the same cir- 
cumstances in ascertaining the facts or in drawing inferences there- 
from, in ascertaining the offender’s obligations under the statute, or in 


communicating information so that it may be understood by the recipi- 
ent. 
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(B) Willful Conduct: A violation is determined to be willful under sec- 
tion 509 (19 U.S.C. 1509) if the failure to comply with a lawful demand 
for the production of an entry record was committed (or omitted) know- 
ingly, i.e., was done voluntarily and intentionally, as established by a 
preponderance of the evidence. 

II. Procedure for Penalty Assessment— 

(A) Commencement of Penalty Actions—Penalties for the failure to 
comply with a lawful demand for the production of entry records may be 
assessed by the appropriate Customs field officer for any violation 
which occurs on or after July 15, 1996, the date of publication of the 
“(a)(1)(A)” list in the Federal Register. 

(B) Issuance of PrePenalty Notice and Penalty Notice—The specific 
procedures and requirements which have been set forth in the case of 
penalties and petitioning rights under section 592 of the Tariff Act of 
1930, as amended (19 U.S.C. 1592) will be followed, to the extent practi- 
cal, if Customs has reasonable cause to believe that a violation of 19 
U.S.C. 1509 has occurred. (19 CFR 162.77-79, 19 CFR 171.11-33) No 
Prepenalty Notice will be issued by the appropriate Customs field offi- 
cer prior to Headquarters (Office of Regulations and Rulings, Penalties 
Branch) review and approval, regardless of the monetary penalty 
amount, for a one year period commencing from the date of imple- 
mentation of the final guidelines for recordkeeping violations. After the 
conclusion of the one year period, this requirement will cease. However, 
Headquarters in its own discretion, may review a Prepenalty Notice if 
warranted by the circumstances. Any penalty imposed under 19 U.S.C. 
1509 may be remitted or mitigated under 19 U.S.C. 1618. Part 171, Cus- 
toms Regulations (19 CFR Part 171), sets forth the general procedures 
involved in filing a petition for remission or mitigation ofa fine, penalty, 
or forfeiture incurred under any law administered by Customs. 

III. Administrative Penalty Disposition— 

(A) Mitigation Guidelines—A monetary penalty which is imposed for 
failure to produce (a)(1)(A) entry records for Customs examination 
within a reasonable time may be mitigated or remitted under section 
618, Tariff Act of 1930, as amended (19 U.S.C. 1618), if it is determined 
that there exist such mitigating circumstances as to justify remission or 
mitigation. The guidelines below will be used by the Customs Service in 
arriving at a just and reasonable disposition of penalties arising under 
19 U.S.C. 1509. 

It is intended that these guidelines shall be applied by Customs offi- 
cers in arriving at the proper assessment of monetary penalties. In any 
case, in determining the administrative penalty disposition under 19 
U.S.C. 1509, the appropriate Customs field officer shall consider the en- 
tire case record, taking into account the presence of any mitigating or 
aggravating factors. In addition, in deciding whether or not to issue a 
penalty, the deciding officer may take into account the age and nature of 
the documents, the overall number of documents requested versus the 
number of documents produced, and the overall recordkeeping perfor- 
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mance of the person. All such factors should be set forth in the written 
administrative penalty decision. 

In addition to administrative penalties, the Mod Act recognizes the 
authority of courts to impose monetary penalties pursuant to 19 U.S.C. 
1510(a) for the failure to produce records summoned by Customs pur- 
suant to 19 U.S.C. 1509. Moreover, it should be understood that these 
guidelines do not limit or preclude the Customs Service from issuing, or 
seeking the enforcement of a customs summons. 

Liabilities incurred under section 509 (19 U.S.C. 1509), shall be miti- 
gated or remitted in accordance with the following guidelines: 

(B) Dispositions: 

(1) Non-Participants in Recordkeeping Compliance Program— 

(a) Definition—Non-participants in the Recordkeeping Compliance 
Program are all persons required to maintain records and who have not 
been certified by Customs to participate in a Recordkeeping Com- 
pliance Program. 

(b) In cases where a non-participant in the Recordkeeping Com- 
pliance Program fails to comply with the demand for the production of 
records required to be maintained under 19 U.S.C. 1509(a)(1)(A), Cus- 
toms may mitigate the penalty amount as set forth below. 

(i) Negligent Violations—Penalty dispositions for a negligent viola- 
tion made by a non-participant in the Recordkeeping Compliance Pro- 
gram shall be calculated as follows: 

(A) If the violation is a result of the negligence of the person in main- 
taining, storing, or retrieving the demanded information, such person 
shall be subject to a penalty, for each release of merchandise, not to ex- 
ceed an amount ranging from a minimum of $5,000 to a maximum of 
$10,000 or an amount ranging from a minimum of 20 percent of the ap- 
praised value of the merchandise to a maximum of 40 percent of the ap- 
praised value of the merchandise, whichever amount is less. 

(ii) Willful Violations—Penalty dispositions for a willful violation 
made by a non-participant in the Recordkeeping Compliance program 
shall be calculated as follows: 

(A) If the violation results from the willful failure to maintain, store 
or retrieve records, the penalty for each release will be an amount rang- 
ing from a minimum of $50,000 to a maximum of $100,000 or an 
amount ranging from a minimum of 45 percent of the appraised value 
of the merchandise to a maximum of 75 percent of the appraised value of 
the merchandise, whichever amount is less. 

(iii) Example—A party files an Entry Summary which contains two 
different line items. The first line item represents an entry of widgets 
and the second line item represents an entry of bolts showing appraised 
values of $1,000 and $2,500, respectively. Customs makes a written de- 
mand pursuant to 19 CFR 162.6(a) for the production of the invoice ap- 
plicable to each line item listed on the Entry Summary. If the party fails 
to produce the invoice for the widgets within the specified time period, 
then Customs may assess a penalty under 19 CFR 162.6(b). If the 
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party’s failure to produce the invoice is the result of negligence, in ac- 


cordance with the mitigation guidelines for negligent violations, the 
amount of the penalty would range from a minimum of $200 to a maxi- 
mum of $400, which represents a range of a minimum of 20 percent and 
a maximum of 40 percent of the appraised value ($1,000) of the widgets. 

(c) Remission of Claim—If the Customs field officer believes that a 
claim for monetary penalty should be remitted for a reason not set forth 
in these guidelines, the Customs field officer should first seek approval 
from the Chief, Penalties Branch, Customs Service Headquarters. 

(2) Participants in the Recordkeeping Compliance Program— 

(a) Description of program—The Customs Recordkeeping Com- 
pliance Program is a voluntary Customs program under which certified 
recordkeepers may be eligible for alternatives to penalties that might be 
assessed under 19 CFR 163.6 for failure to produce a demanded entry 
record. A participant in the Recordkeeping Compliance Program may 
be entitled to alternatives to any recordkeeping penalty that may be as- 
sessed should the party be unable to produce a requested record. See 19 
CFR 163.12 and 19 U.S.C. 1509(g). In general, special alternative proce- 
dures apply in the case of negligent violations of 19 U.S.C. 1509 com- 
mitted by persons who are participants in the Recordkeeping 
Compliance Program and who are generally in compliance with the 
procedures and requirements of that program. Ifa certified participant 
in the Recordkeeping Compliance Program does not produce a de- 
manded entry record for a specific release or provide the information 
contained in the demanded entry record by acceptable alternate means, 
Customs shall, in lieu of a monetary penalty issue a written notice of 
violation to the person, provided that the certified participant is gener- 
ally in compliance with the procedures and requirements of the pro- 
gram, and provided that the violation was not a willful violation or a 
repetitive negligent violation. However, even where a certified record- 
keeper is eligible for an alternative to a penalty, participation in the Re- 
cordkeeping Compliance Program has no limiting effect on the 
authority of Customs to use a summons, court order or other legal pro- 
cess to compel the production of records by the certified recordkeeper. 

(b) Certification Requirements for Participants in the Recordkeep- 
ing Compliance Program—Certified Recordkeepers are those persons 
required to maintain records according to 19 U.S.C. 1508(a) and sup- 
porting regulations, and who have recordkeeping systems certified by 
Customs under a Recordkeeping Compliance Program. A recordkeeper 
may be certified as a participant in the Recordkeeping Compliance Pro- 
gram after meeting the general recordkeeping requirements estab- 
lished under 19 CFR 163.12(b)(3) and 19 U.S.C. 1509(f). 

(c) Procedures for Participants in Recordkeeping Compliance Pro- 
gram 

(i) First-time negligent violations made by participants in the Re- 
cordkeeping Compliance Program (19 U.S.C. 1509(g) and 19 CFR 
163.12(d)). Written Notice of Violation—When a participant in the Re- 
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cordkeeping Compliance Program does not produce a demanded entry 
record for a specific release or provide the information contained in the 
demanded entry record by acceptable alternative means, in the absence 
of willfulness or a repetitive negligent violation, and provided that the 
participant is generally in compliance with the procedures and require- 
ments of the program, Customs shall issue a written notice (warning 
letter) of violation to the person in lieu of a monetary penalty. A repeti- 
tive negligent violation involves any failure to comply with a lawful de- 
mand for the production of an entry record contained in the (a)(1)(A) 
list which occurs within three years from the date of the violation of 
which it is repetitive. 

(ii) The contents of the notice of violation issued to a participant in 
the Recordkeeping Compliance Program for failure to produce a de- 
manded entry record or information contained therein are contained in 
19 U.S.C. 1509(g)(7)(B) and 19 CFR 163.12(d)(2). Within a reasonable 
time after receiving written notice of a recordkeeping violation, the re- 
cordkeeper shall notify the Customs Service of the steps it has taken to 
prevent a recurrence of the violation. (19 CFR 163.12(d)(3)). 

(iii) Repetitive negligent or willful violations by participants in the 
Recordkeeping Compliance Program—When a participant in the Re- 
cordkeeping Compliance Program commits a repetitive negligent 
violation or a willful violation, the issuance of monetary penalties is ap- 
propriate as well as the removal under the program until corrective ac- 
tion, satisfactory to the Customs Service, is taken. In cases where a 
participant in the Recordkeeping Compliance Program commits a re- 
petitive negligent violation or a willful failure to comply with a lawful 
demand for the production of entry records, the penalty assessment 
guidelines for negligent violations or willful violations that apply to 
non-participants in the Recordkeeping Compliance Program as stated 
above, shall be utilized. 

(iv) Example—A participant in the Recordkeeping Compliance Pro- 
gram files an Entry Summary on January 1, 1999 for one entry of tele- 
phones. By letter dated February 1, 1999, Customs makes a written 
demand pursuant to 19 CFR 162.6(a) for the production of the invoice 
covering the telephones listed on the Entry Summary. If the participant 
fails to produce the invoice for the subject merchandise within the spe- 
cified time period as the result of negligence, Customs will issue a writ- 
ten notice of violation to the participant. On April 1, 1999, Customs 
makes a written demand pursuant to 19 CFR 162.6(a) for the produc- 
tion of a GSP Declaration from the same participant in connection with 
an entry of televisions. If the participant fails to produce the GSP Decla- 
ration for the entry of televisions within the specified time period, then, 
in the absence of fraud, the participant’s failure to produce the GSP 
Declaration will be considered a repetitive negligent violation. Accord- 
ingly, Customs may assess a penalty for the second violation using the 
penalty guidelines for negligent violations applicable to non-partici- 
pants in the Recordkeeping Compliance Program. 
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IV. Mitigating Factors 


The following factors shall be considered in mitigation of the pro- 
posed or assessed penalty claim or final penalty amount for both partic- 
ipants and non-participants in the Recordkeeping Compliance 
Program, provided that the case record sufficiently establishes their ex- 
istence. The following list is not all-inclusive. 

1) Communications are impaired because of a language barrier or be- 
cause of the mental condition or a physical ailment of the violator; 

2) Violator cooperates with Customs officers—To obtain the benefits 
of this factor, the violator must exhibit extraordinary cooperation be- 
yond that expected from a person under investigation for a Customs 
violation; 

3) Immediate remedial action—This factor includes the production 
of and presentation of the entry records and information requested 
prior to the issuance of a Penalty Notice. In appropriate cases, where 
the violator provides evidence that immediately after learning of the 
violation, substantial remedial action was taken to correct organiza- 
tional or procedural defects, immediate remedial action may be consid- 
ered as a mitigating factor. Customs encourages immediate remedial 
action to help prevent future incidents of non-compliance; 

4) Prior good record—Prior good record is a factor only if the violator 
is able to demonstrate a consistent pattern of importations without 
violation of 19 U.S.C. 1509, or any other statute prohibiting false or 
fraudulent importation practices. This factor will not be considered if 
the failure to comply is a result of the willful failure of the person to 
maintain, store, or retrieve the demanded record(s) or information, 
pursuant to 19 U.S.C. 1509; 

5) Inability to pay the Customs penalty—The party claiming the exis- 
tence of this factor must present documentary evidence in support 
thereof, including copies of income tax returns for the previous 3 years, 
and an audited financial statement for the most recent fiscal quarter. In 
certain cases, Customs may waive the production of an audited finan- 
cial statement or may request alternative or additional financial data in 
order to facilitate an analysis of a claim of inability to pay (e.g., ex- 
amination of the financial records of a foreign entity related to the U.S. 
company claiming inability to pay); 

6) Contributory Customs Error—This factor includes misleading or 
erroneous advice given by a Customs official in writing to the violator 
only if it appears that the violator reasonably relied upon the informa- 
tion and the violator fully and accurately informed Customs of all rele- 
vant facts. The concept of comparative negligence may be utilized in 
determining the weight to be assigned to this factor. If it is determined 
that the Customs error was the sole cause of the violation, the proposed 
or assessed penalty claim is to be canceled. If the Customs error contrib- 
uted to the violation, but the violator is also culpable, the Customs error 
is to be considered as a mitigating factor; 
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7) The person required to maintain and produce records is inexperi- 
enced in the customs transactions to which the records relate; 

8) Violator substantially complies with the demand for the produc- 
tion of records in comparison to the total number of importations for 
which records are requested. 


(V) Aggravating Factors 


Certain factors may be determined to be aggravating factors in calcu- 
lating the amount of the proposed or assessed penalty claim or the 
amount of the final administrative penalty decision. The presence of 
one or more aggravating factors may not be used to raise the level of cul- 
pability attributable to the alleged violation, but may be utilized to off- 
set the presence of mitigating factors. The following factors shall be 
considered “aggravating factors,” provided that the case record suffi- 
ciently establishes their existence. The following list is not all-inclusive. 

1) The person required to maintain and produce records is experi- 
enced in the customs transactions to which the records relate; 

2) The records are concealed, destroyed or withheld to evade U.S. law; 

3) The importer or other party exhibits behavior, including extreme 
lack of cooperation, verbal or physical abuse, or attempted destruction 
of records; 

4) The importer or other party has a prior recordkeeping violation for 
which a final administrative finding of culpability has been made; 

5) The importer or other party has provided misleading information 
concerning the violation; 

6) The importer or other party has obstructed an investigation or au- 
dit; 

7) The importer or other party has demonstrated evidence of a motive 
to evade the production of entry records or information requested by 
Customs. 


VI. Responsibilities 


The Port Director will be responsible for ensuring that the provisions 
of these Guidelines are implemented uniformly within their local juris- 
diction. 

Guidance concerning the application of these Guidelines may be re- 
quested from the Chief, Penalties Branch, Headquarters (202) 
927-2344 or the appropriate Assistant Chief Counsel Office or Asso- 
ciate Chief Counsel Office. 

The statements made herein are not intended to create or confer any 


rights, privileges or benefits for any private person, but are intended 
merely for internal guidance. 


Dated: March 15, 1999. 


RAYMOND W. KELLY, 
Commissioner of Customs. 
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PROPOSED COLLECTION; COMMENT REQUEST 


APPLICATION TO RECEIVE FREE MATERIALS IN A 
BONDED MANUFACTURING WAREHOUSE 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Application to Receive Free Materials in a Bonded Manufactur- 
ing Warehouse. This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
35905(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Application to Receive Free Materials in a Bonded Manufactur- 
ing Warehouse 

OMB Number: 1515-0133 

Form Number: N/A 

Abstract: The proprietor of a bonded manufacturing warehouse must 
make application to the port director of Customs to receive therein any 
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domestic merchandise, except merchandise subject to Internal Reve- 
nue Tax, which is to be used in connection with the manufacture of ar- 
ticles permitted to be manufactured in such a warehouse. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 8 

Estimated Time Per Respondent: 375 hours 

Estimated Total Annual Burden Hours: 3,000 

Estimated Total Annualized Cost on the Public: N/A 

Dated: March 8, 1999. 

J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


{Published in the Federal Register, March 15, 1999 (64 FR 12834)| 


PROPOSED COLLECTION; COMMENT REQUEST 


BONDED WAREHOUSES—ALTERATIONS, SUSPENSIONS, 
RELOCATIONS, AND DISCONTINUANCE 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Bonded Warehouses—Alterations, Suspensions, Relocations, 
and Discontinuance. This request for comment is being made pursuant 
to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before June 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-18; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Bonded Warehouses—Alterations, Suspensions, Relocations, 
and Discontinuance 

OMB Number: 1515-0134 

Form Number: N/A 

Abstract: Alterations to, or relocation of, a bonded warehouse may be 
made with the permission of the port director in whose port the facility 
is located by submission of an application by the warehouse proprietor 
to alter or relocate the warehouse. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 110 

Estimated Time Per Respondent: 2 hours 

Estimated Total Annual Burden Hours: 193 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 1999. 
J. EDGAR NICHOLS 


Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 15, 1999 (64 FR 12834)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
APPLICATION FOR BONDING OF SMELTING AND REFINING WAREHOUSES 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Application for Bonding of Smelting and Refining Warehouses. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1800 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 


U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Application for Bonding of Smelting and Refining Warehouses 

OMB Number: 1515-0127 

Form Number: N/A 

Abstract: A manufacturer engaged in smelting or refining, or both, of 
metal-bearing materials as provided for in Section 312, Tariff Act of 
1930, as amended, may make application to the port director nearest 


the plant location, for the bonding of such plants pursuant to 19 U.S.C. 
1312 and 19 CFR 19.17(a). 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 6 

Estimated Time Per Respondent: 96 hours 

Estimated Total Annual Burden Hours: 135 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 1999. 


J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


{Published in the Federal Register, March 15, 1999 (64 FR 12835)] 


PROPOSED COLLECTION; COMMENT REQUEST 
ESTABLISHMENT OF A BONDED WAREHOUSE 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Establishment of a Bonded Warehouse. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 1995 
(Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 13, MARCH 31, 1999 


functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Establishment of a Bonded Warehouse 

OMB Number: 1515-0121 

Form Number: N/A 

Abstract: Owners or lessees desiring to establish a bonded warehouse 
must make written application to the port director where the ware- 
house is located. The application must state warehouse location, de- 
scribe the premises and indicate the class of bonded warehouse permit 
desired. These requirements are pursuant to 19 U.S.C. 1555, 1556 and 
19 CFR 19.2. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 


Estimated Number of Respondents: 45 

Estimated Time Per Respondent: 3 hours 

Estimated Total Annual Burden Hours: 135 
Estimated Total Annualized Cost on the Public: N/A 


Dated: March 8, 1999. 


J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 15, 1999 (64 FR 12835)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
SHIP’S STORES DECLARATION 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Ship’s Stores Declaration. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 


suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Ship’s Stores Declaration 

OMB Number: 1515-0059 

Form Number: Customs Form 1303 

Abstract: This collection is required for audit cargo purposes to en- 
sure that goods used for Ship’s Stores can be easily distinguished from 
other cargo and retain duty free status. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
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Type of Review: Extension (without change) 
Affected Public: Businesses, Individuals, Institutions 
Estimated Number of Respondents: 104,000 
Estimated Time Per Respondent: 15 minutes 
Estimated Total Annual Burden Hours: 26,000 
Estimated Total Annualized Cost on the Public: N/A 
Dated: March 4, 1999 
J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


Published in the Federal Register, March 15, 1999 (64 FR 12833)] 


PROPOSED COLLECTION; COMMENT REQUEST 
GENERAL DECLARATION 
ACTION: Notice and request for comments. 
SUMMARY: As part of its continuing effort to reduce paperwork and re- 


spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 


cerning General Declaration. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
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of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: General Declaration 

OMB Number: 1515-0062 

Form Number: Customs Form 1301 

Abstract: This collection is used to record vessel identification and 
general manifest. This information is recorded and provided to the Bu- 
reau of Census to be used for statistical purposed and by other agencies. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 208,000 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 17,326 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 4, 1999. 


J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 15, 1999 (64 FR 12832)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
U.S. CuSTOMS IN-TRANSIT MANIFEST 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs In-Transit Manifest. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 1995 
(Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 13800 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 


suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: U.S. Customs In-Transit Manifest 

OMB Number: 1515-0045 

Form Number: Customs Form 7533C 

Abstract: This collection Customs Form 75338C serves as an in-transit 
manifest for merchandise being laden on trains at one point in the 
United States, usually with a Customs seal affixed thereon, which will 


then be transferred through Canada to a port of unloading in the 
United States. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 300 

Estimated Time Per Respondent: 8 minutes 

Estimated Total Annual Burden Hours: 200 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 4, 1999. 
J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 15, 1999 (64 FR 12832)] 


PROPOSED COLLECTION; COMMENT REQUEST 
ESTABLISHMENT OF A CONTAINER STATION 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Establishment of a Container Station. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 1995 
(Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
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functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Establishment of a Container Station 

OMB Number: 1515-0117 

Form Number: N/A 

Abstract: This collection is an application to establish a container sta- 
tion for the vaning and devaning of cargo. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 177 

Estimated Time Per Respondent: 2 hours 

Estimated Total Annual Burden Hours: 350 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 4, 1999. 
J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 15, 1999 (64 FR 12833)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


PERMIT TO TRANSFER CONTAINERS TO A CONTAINER STATION 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Permit to Transfer Con- 
tainers to a Container Station. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3506(c)(2)(A)) 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Permit to Transfer Containers to a Container Station 

OMB Number: 1515-0138 

Form Number: N/A 

Abstract: This information collection is needed in order for a contain- 
er station operator to receive a permit to transfer a container or con- 
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tainers to a container station, he/she must furnish a list of names, 
addresses, etc., of the persons employed by them upon demand by Cus- 
toms officials. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 1,200 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 400 

Estimated Annualized Cost to the Public: N/A 


Dated: March 5, 1999. 


J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, March 15, 1999 (64 FR 12831)] 


PROPOSED COLLECTION; COMMENT REQUEST 


CARGO CONTAINER AND ROAD VEHICLE CERTIFICATION FOR 
TRANSPORT UNDER CUSTOMS SEAL 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Cargo Container and Road 
Vehicle Certification For Transport Under Customs Seal. This request 
for comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 


Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 
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SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Cargo Container and Road Vehicle Certification for Transport 
Under Customs Seal 

OMB Number: 1515-0145 

Form Number: N/A 

Abstract: This information collection is used in a voluntary program 
to receive internationally-recognized Customs certification that inter- 
model container/road vehicles meet construction requirements of in- 
ternational Customs conventions. Such certification facilitates 
International trade by reducing intermediate international controls. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 880 

Estimated Time Per Respondent: 3.5 hours 

Estimated Total Annual Burden Hours: 3080 

Estimated Annualized Cost to the Public: $37,500 


Dated: March 5, 1999. 
J. EDGAR NICHOLS 


Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 15, 1999 (64 FR 12830)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


DOCUMENTATION REQUIREMENTS FOR ARTICLES ENTERED 
UNDER VARIOUS SPECIAL TARIFF TREATMENT PROVISIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Documentation Requirements for Articles Entered Under Var- 
ious Special Tariff Treatment Provisions. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-138; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 14, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-138; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Documentation Requirements for Articles Entered Under Var- 
ious Special Tariff Treatment Provisions 

OMB Number: 1515-0194 
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Form Number: N/A 

Abstract: This collection is used to ensure revenue collections and to 
provide duty free entry of merchandise eligible for reduced duty treat- 
ment under provisions of HTUSA. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 750 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 450 

Estimated Total Annualized Cost on the Public: N/A 


Dated: March 5, 1999. 


J. EDGAR NICHOLS 
Team Leader, 
Information Services Group. 


{Published in the Federal Register, March 15, 1999 (64 FR 12831)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 17, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
MAGNETIC ACTUATORS FOR LASER PRINTERS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to classification of magnetic actuators for 
laser printers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of magnetic actuators for laser printers. Customs intends to 
modify any treatment previously accorded by it to substantially identi- 
cal transactions. Comments are invited on the correctness of the in- 
tended actions. 


DATE: Comments must be received on or before April 30, 1999. 
ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: General Classification Branch, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 

FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 





U.S. CUSTOMS SERVICE 47 


103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
nine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling relating to 
the tariff classification of magnetic actuators for laser printers. Al- 
though in this notice Customs is specifically referring to one ruling, 
New York Ruling Letter (NY) C85678, dated April 20, 1998, this notice 
covers any rulings on this merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable efforts 
to search existing data bases for rulings in addition to the one identified. 
No further rulings have been found. This notice will cover any rulings 
on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (v.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
advise Customs during this notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930 (19 U.S.C.1625(c)(2)), as amended by sec- 
tion 623 of Title VI, Customs intends to revoke any treatment previous- 
ly accorded by Customs to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
HTSUS. Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

In NY C85678, dated April 20, 1998, a magnetic actuator for laser 
printers was classified in subheading 8505.20.00, HTSUS, which pro- 
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vides for electromagnetic couplings, clutches and brakes. NY C85678 is 
set forth as “Attachment A” to this document. 

The determination has been made that this merchandise should be 
classified in subheading 8505.90.80, HTSUS, which provides for, 
among other things, electromagnets. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
C85678, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 962155 (see “Attachment B” to this document). 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 

Dated: March 16, 1999. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, April 20, 1998. 
CLA-2-85:RR:NC:1: 112 C85678 

Category: Classification 

Tariff No. 8505.20.0000 
MR. PATRICK PASCARELLA 
VIKING SEA/AIR FREIGHT 
181 S. Franklin Ave. 
Valley Stream, NY 11581 
Re: The tariff classification of a magnetic actuator from China. 
DEAR MR. PASCARELLA 

In your letter dated February 10, 1998, on behalf of Aromat, you requested a tariff classi- 
fication ruling. 

As indicated by the submitted sample and literature, this magnetic actuator consists of 
an electromagnet within a housing which contains a moveable arm. It is used in a laser 
printer and serves as an electromagnetic clutch to activate a roller which moves paper from 
a tray to the printing head. 

The applicable subheading for the magnetic actuator will be 8505.20.0000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for electromagnetic couplings, 
clutches and brakes. The rate of duty will be 3.3 percent ad valorem. 

You also inquire as to the marking requirements and note that although the outer boxes 
are marked, there is no country of origin marking on the inner cartons or the actuators 
themselves. In accordance with the provisions of 19 U.S.C. §1304, each item imported into 
the Customs territory of the United States must be marked with the country of origin, un- 
less otherwise excepted. Requests for exceptions to the marking requirements should be 


presented to the Port Director of the port(s) at which you intend to import this merchan- 
dise. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist David Curran at 212-466-5680. 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC:962155 AML 
Category: Classification 
Tariff No. 8505.90.80 
PATRICK PASCARELLA 
VIKING SEA/AIR FREIGHT, IN¢ 
181 South Franklin Avenue 
Suite 607 
Valley Stream, NY 11581 
Re: Reconsideration of New York Ruling Letter (NY) C85678; magnetic actuators for la- 
ser printers. 


DEAR MR. PASCARELLA 
This is in response to your request, on behalf of Aromat Corp., in a letter dated June 18, 


1998, for reconsideration of New York Ruling Letter (NY) C85678, issued to you on April 
20, 1998, which determined that magnetic actuators for laser printers were classified un- 
der subheading 8505.20.00, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for electromagnetic couplings, clutches and brakes. Literature was sub- 
mitted for our review. 


Facts: 

The actuator consists of an electromagnet contained in a housing with a movable arm. It 
is used in a laser printer and serves as a solenoid which activates a clutch to control a roller 
which moves paper from a tray to the laser printer head. 

Issue: 

Whether the magnetic actuators for laser printers are classifiable as electromagnetic 
couplings, clutches and brakes under subheading 8505.20.00, HTSUS, or as electromag- 
nets under subheading 8505.90.80, HTSUS? 


Law and Analysis: 
CLASSIFICATION 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, provides, in part, that “for legal purposes, classifi- 
cation shall be determined according to terms of the headings and any relative section or 
chapter notes[.|” 

The HTSUS subheadings under consideration are as follows: 

8505 Electromagnets; permanent magnets and articles intended to become 
permanent magnets after magnetization; electromagnetic or perma- 
nent magnet chucks, clamps and similar holding devices; electromag- 
netic couplings, clutches and brakes; electromagnetic lifting heads; 
parts thereof: 

Permanent magnets and articles intended to become permanent 
magnets after magnetization: 
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8505.20.00 Electromagnetic couplings, clutches and brakes: 
8505.90 Other, including parts: 
8505.90.80 Other. 


The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Har monized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs prov ideacommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the Sy een. Customs believes the ENs should alw ays 
be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989) 

The EN to 85.05 states, in pertinent part, that: 


This heading covers electro-magnets, those electro-magnet operated appliances 
specially listed in the heading, permanent magnets and permanent magnet work hold- 
ers. 


(1) Electro-magnets. 


These are of various sizes and shapes according to the use for which they are in- 
tended. They consist essentially of a coil of wire wound around a core of soft iron, this 
core being either in one piece or laminated. The passing of electric current in the coil 
confers magnetic properties on the core, which can then be used either for attraction 
or repulsion. 

This article is classifiable pursuant to GRI 1. The magnetic actuator works in conjunc- 
tion with, rather than performs the function of, an electromagnetic clutch. It is an electro- 
magnet and is provided for in the HTSUS and the ENs. 


MARKING 


The imported magnetic actuators are assembled into laser printers in the U.S. and func- 
tion as electro-magnetic magnets that activate a clutch to allow a roller to complete one 
rotation, which feeds one paper sheet from the multi-purpose paper tray into the main 
printer body. The actuators are assembled into the printers with screws. Aromat states 
that there are several hundred parts in the printers. The actuators are shipped to the U.S. 
in an outer carton which contains four inner carton boxes. There is a country of origin 
marking on the outer boxes. You state that the articles are sold exclusively to Canon Virgin- 


ia in the outer boxes. We note that in the information you provide, the country of origin of 
the articles is inconsistently stated to be China and Japan. 

Section 304 of the Tariff Act of 1930 (19 U.S.C. 1304), provides that unless excepted, ev- 
ery article of foreign origin imported into the U.S. shall be marked in a conspicuous place as 
legibly, indelibly, and permanently as the nature of the article (or its container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the English name of 
the country of origin of the article. 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements of 19 U.S.C. 1304. Pursuant to 19 CFR 134.35(a), an article used in 
the U.S. in manufacture that is substantially transformed is excepted from marking. The 
outermost containers of the imported articles shall be marked in accord with this part. A 
substantial transformation results when a new and different article emerges from the 
processing having a distinctive name, character or use. U.S. v. Gibson-Thomsen Co., Inc., 
27 CCPA 269 (1940). 

In determining whether the combining of parts or materials constitutes a substantial 
transformation, the issue is the extent of operations performed and whether the parts lose 
their identity and become an integral part of the new article. For instance, Customs has 
ruled that the complex assembly ofa large number of fabricated components ontoa printed 
circuit board results in a substantial transformation. This case involved the assembly of 
more than 50 components which took approximately 20 minutes and a number of assembly 
steps, and required skilled operators which increased the value of the PCBA’s by approxi- 
mately 10 percent. See C.S.D. 85-25, dated September 25, 19984. 

Although we have received limited descriptive information concerning the assembly of 
the printer, based upon our experience in such matters, we find that the assembly in the 
U.S. of numerous components (several hundred, according to Aromat), including the mag- 
netic actuators, to create a finished printer constitutes a complex assembly operation 
which results in a substantial transformation of the actuators. Therefore, pursuant to 19 
CFR 134.35(a), the article would be excepted from individual marking. The outermost con- 
tainer of the imported articles must be marked to indicate the country of origin of the ar- 
ticles. 
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Holdi ng: 

The magnetic actuators for laser printers are classifiable under subheading 8505.90.80, 
HTSUS, as electromagnets. 
Effect on Other Rulings: 

NY C85678 is hereby revoked. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND TREAT- 
MENT RELATING TO THE “SUPER BAN MASSAGE PATCH” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of the “SUPER BAN 
Massage Patch”. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling, and any treatment pre- 


viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of the “SUPER BAN Massage 
Patch”, under the Harmonized Tariff Schedule of the United States 
(HTSUS). Comments are invited on the correctness of the intended ac- 
tion. 


DATE: Comments must be received on or before April 30, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
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formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of the “SUPER BAN Massage Patch.” Although 
in this notice Customs is specifically referring to one ruling, New York 
Ruling Letter (NY) A85858, dated July 25, 1996, this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No fur- 
ther rulings have been found. This notice will cover any rulings on this 
merchandise which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should advise Cus- 
toms during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical transactions. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of a 
third party to importations of the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 

In NY A85858 Customs ruled that the “SUPER BAN Massage Patch” 
was classified in subheading 3005.10.50, HTSUS, the residual provi- 
sion for wadding, gauze, bandages and similar articles having an adhe- 
sive layer. The “SUPER BAN Massage Patch” consists of an adhesive 
patch on a release-paper backing. Each patch measures 7/8” x 7/8”, is 
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ventilated with four holes, and has a small, round-shaped, ferrite mag- 
net attached to it at its center. According to the product literature sup- 
plied, the patch is applied directly against the skin to relieve “tightness” 
and to promote circulation in the area applied. NY A85858 is set forth as 
Attachment A to this notice. 

After review and consideration of heading 3005, HTSUS, we are of 
the opinion that the “SUPER BAN Massage Patch” does not fall there- 
in. It is not wadding, gauze, bandage or a similar article, nor is it used 
for a medical purpose. Neither is this article described by any other tar- 
iff heading. Therefore, it is classified according to the component which 
imparts the essential character to the merchandise. The ferrite magnet 
supplies the essential character to the “SUPER BAN Massage Patch,” 
thus this item is classified in subheading 8505.19.00, HTSUS, as a per- 
manent magnet of “other” than metal. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
A85858, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HRL) 962611 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration wili be given to any written comments 
timely received. 


Dated: March 11, 1999. 
MARVIN AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A} 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
New York, NY, July 25, 1996. 
CLA-2-30:RR:NC:FC:238 A85858 
Category: Classification 


Tariff No. 3005.10.5000 
WILLIAM D. JOHNSON, ESQ 


JOHNSON & ASSOCIATES 
WORLD TRADE CENTER 
350 South Figueroa Street, Suite 190 
Los Angeles, CA 90071 


Re: The tariff classification of SUPER BAN Massage Patch from Japan. 


DEAR MR. JOHNSON 
In your letter dated July 17, 1996, on behalf of your client, Japan Life America Corpora- 
tion, you requested a tariff classification ruling. 
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The submitted sample, desis gnated as SUPER BAN Massage Patch, consists of a sealed 
aluminum foil packet, measuring 6 1/4” x 2 5/8”, containing ten (five “pairs”) adhesive 
plasters ona Py seca backing Each plaster measures 7/8” x 7/8”, is ventilated with 
four holes, and has a small, round-shaped, ferrite magnet permanently attached to it at its 
center. According to the product literature supplied, the patch is applied directly against 
the skin to relieve “tightness” and to “promote circulation” in the area(s) applied You indi- 
cate in your letter that the subject product will be principally used “to compliment the rest 
ful effects of a massage.” The product literature also indicates that the mi will be put 
up for retail sale in boxes containing forty patches (i.e., four foil packets) per box. 

I'he applicable subheading for the subject product will be 3005.10.5000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for: “Adhesive dressings and 
other articles having an adhesive layer: Other.” The rate of duty will be free. 

This merchandise may be subject to the regulations of the Food and Drug 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 2085 
number (301) 443-6553 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 

19C.ER 177). 

A copy of the ruling or the control number indicated above should be pro vided with the 

entry documents filed at the time this merchandise is imported. If you have any questions 


regarding the ruling, contact National Import Specialist Cornelius Reilly 
212-466-5770 


Administra- 
7, telephone 


at 


ROGER J. SILVESTRI 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 962611 MGM 
Category: Classification 


Tari ff No. 8505.19.00 
WILLI D. JOHNSON, EsQ 


JOHNSON & ASSOCIATES 
WORLD TRADE CENTER 
350 South Figueroa Street 

Suite 190 

Los Angeles, CA 90071 
Re: The “SUPER BAN Massage Patch”; Revocation of NY A85858 
DE AR Ms. JOHNSON 

This office has determined that New York Ruling Letter (NY) A85858, issued to you on 

July 25. 1996, in response to your letter of July 17, 1996, on behalf of Japan Life America 


Corporation, requesting aruling regarding the classification, under the Harmonized Tariff 
Schedule of the United States (HTSUS), of the “SUPER BAN Massage Patch” is in error. 


Facts 


The “SUPER BAN Massage Patch” consists ofa sealed aluminum foil packet, measuring 
approximately 6 1/4” x 2 5/8”, containing ten (five pairs) adhesive patches on a release-pa- 
per backing. Each plaster measures 7/8” x 7/8", is ventilated with four holes, and has a 
small, round-shaped, ferrite magnet attached to it at its center. According to the product 
literature supplied, the patch is applied directly against the skin to relieve “tightness” and 
to promote circulation in the area applied. No evidence was presented which corroborated 
the “SUPER BAN Massage Patch’s” efficacy in relief of tightness or promotion of circula- 
tion. In NY A85858, this article was classified in subheading 3005.10.50, HTSUS, as adhe- 
sive dressings and other articles having an adhesive layer: other. 
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Issue: 


Whether the “SUPER BAN Massage Patch” should be classified in heading 3005, 
HTSUS, as wadding, gauze, bandages and similar articles? 


Law and Analysis: 


Merchandise imported into the United States is classified under the HTSUS. Tariffclas 
sification is governed by the principles set forth in the General Rules of Interpretation 
(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUS and are to be considered statutory provisions of law for all 
purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
understanding the language of the HTSUS, ‘the Explanatory Notes (ENs) of the Harmo- 

nized Commodity Description and Coding System may be utilized. The ENs, although not 
dispositive or legally binding, provide acommentary on the scope of each heading, and are 
generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. 
Reg. 35127 (August 23, 1989). 

In NY A85858, dated July 25, 1996, the “SUPER BAN Massage Patch” was classified in 
heading 3005, HTSUS. This heading provides as follows: 


3005 Wadding, gauze, bandages and similar articles (for example, dressings, 
adhesive pl: asters, poultices), impregnated or coated with pharmace tical 
substances or put up in forms or packings for retail sale for medical, surgi- 

cal, dental or veterinary purposes. 


Under the rule of ejusdem generis, the phrase “similar articles” is limited to goods which 
“possess the essential characteristics or purposes that unite the articles enumerated eo no- 
mine.” Totes, Inc. v. U.S., 69 F.3d 495, 498 (Fed. Cir. 1995) (citing Sports Graphics, Inc. v. 
United States, 24 F3d 1390 (Fed. Cir. 1994)). The characteristic which unites the exem- 
plars of this heading is their direct application to an open wound or irritated skin. Further- 
more, this heading is limited to items which are for “medical, surgical, dental or veterinary 
purposes.” The claimed relief of aches and pains provided by this product does not rise to 
the level of a medical treatment. Further, the requestor has not presented any evidence 
which suggests that physicians recommend the “SUPER BAN Massage Patch” to their pa- 
tients. Thus it is not properly classified in heading 3005, HTSUS. 

Neither does any other heading describe the “SUPER BAN Massage Patch.” Where 
goods cannot be classified according to GRI 1, the remaining GRIs are applied in order. GRI 
2(b) states that “|a]ny reference in a heading to a material or substance shall be taken to 
include a reference to mixtures or combinations of that material or substance with other 
materials or substances [and] any reference to goods of a given material or substance shall 
be taken to include a reference to goods consisting wholly or partly of such material or sub- 
stance. The classification of goods consisting of more than one material or substance shall 
be according tothe principles of rule 3.” EN GRI Rule 2(b) (XI) explains that “[t]he effect of 
the Rule is to extend any heading referring to a material or substance to include mixtures 
or combinations of that material or substance with other materials or substances [and] 
also to extend any heading referring to goods of a given material or substance to include 
goods consisting partly of that material or substance.” In other words, if imported mer- 
chandise consists of a mixture or combination of materials or substances, it is treated as 
though described by the heading for each material or substance. However, ifimported mer- 
chandise is a good (or article), it must be classified as a good (or article); ifa good (or article) 
is composed of more than one material or substance, it is treated as though described by the 
heading for the good (or article) of each material or substance. 

GRI3 (b) states that goods which are prima facie classifiable under two or more headings 
and consist of different materials or are made up of different components shall be classified 
as if they consisted of the material or component which gives them their essential charac- 
ter. Factors which determine essential character may include bulk, quantity, weight, value, 
or the role of a constituent material in relation to the use of the goods. Explanatory Note 
VIII to GRI 3. Here, the magnet performs the principal function of the merchandise which 
is to create a magnetic field. The adhesive patch merely holds the magnet in place. In addi- 
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tion, it is the magnet which accounts for the greater part of the item’s value. Thus, the es- 
sential character of the “SUPER BAN Massage Patch” is found in the magnet. This is 
consistent with HQ 953264, dated March 30, 1994, in which refrigerator magnets, consist- 
ing ofa plastic and metal component, were found to have their essential character imparted 
by the magnet and were classified in heading 8505, HTSUS. 

Within heading 8505, the magnet falls within the provision for permanent magnets of 
“other” than metal as it has been permanently magnetized and is of ferrite, not metal. See 
EN 85.05 (2) (which notes the distinction between metal and ferrite “* * * of metal or of 
agglomerated ferrite” 

Holding: 

The “SUPER BAN Massage Patch” is classified in subheading 8505.19.00, HTSUS, 
which provides for permanent magnets of metal. 

NY A85858 is revoked 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO THE “MAGNETTY 1000” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of the “Magnetty 
1000”. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling, and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of the “Magnetty 1000”, under the 
Harmonized Tariff Schedule of the United States (HTSUS). Comments 
are invited on the correctness of the intended action. 


DATE: Comments must be received on or before April 30, 1999. 

ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W.,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of the “Magnetty 1000.” Although in this notice 
Customs is specifically referring to one ruling, New York Ruling Letter 
(NY) A83573, dated May 12, 1996, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise Customs during 
this notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Cus- 
toms intends to revoke any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among oth- 
er reasons, be the result of the importer’s reliance on aruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 

In NY A83573 Customs ruled that the “Magnetty 1000” was classi- 
fied in subheading 3005.10.50, HTSUS, the residual provision for wad- 
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ding, gauze, bandages and similar articles having an adhesive layer. The 
“Magnetty 1000” consists of an oval shaped adhesive patch on a release- 
paper backing. Each patch measures 1-1/8” in length by 7/8” in width, 
and has a small, round-shaped, ferrite magnet attached to it at its cen- 
ter. According to the product literature supplied, the patch is applied di- 
rectly against the skin to relieve stiffness and pain in the area applied. 
NY A83573 is set forth as Attachment A to this notice. 

After review and consideration of heading 3005, HTSUS, we are of 
the opinion that the “Magnetty 1000” does not fall therein. It is not 
wadding, gauze, bandage or a similar article, nor is it used for a medical 
purpose. Neither is this article described by any other tariff heading. 
Therefore, it is classified according to the component which imparts the 
essential character to the merchandise. The ferrite magnet supplies the 
essential character to the “Magnetty 1000,” thus this item is classified 
in subheading 8505.19.00, HTSUS, as a permanent magnet of “other” 
than metal. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
A83573, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HRL) 962612 (see “At- 
tachment B” to this document) . Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 

Dated: March 11, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CusToMS SERVICE 
New York, NY, May 13, 1996. 
CLA-2-30:RR:NC:FC:238 A83573 
Category: Classification 
Tariff No. 3005.10.5000 


Ms. BARBARA KINTOP 

QUALITY CUSTOMS BROKER, INC 
7071 South 13th Street, Suite 103 
Oak Creek, WI 53154 


Re: The tariff classification of MAGNETTY 1000 from Japan. 


DEAR Ms. KINTOP: 


In your letter dated April 30, 1996, on behalf of your client, Leonard Brumm, d/b/a Mira- 
cle Magnet Division of Lake States Group, you requested a tariff classification ruling. 
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The submitted sample consists ofa rectangular, paperboard package, measuring approx- 
imately 6 3/4” x 2”, which contains a cellophane “pouch”. The pouch contains four paper 
strips, each of which has five adhesive plasters placed on it. Each plaster, in turn, has a 
small, round-shaped, ferrite magnet attached to it at its center. According to the wording 
printed on the package, the product is applied to the skin, where the magnetic field gener- 
ated by the magnet is claimed to stimulate blood circulation, thus relieving pain, soreness 
and/or stiffness in that area of the body (e.g., shoulders, neck, legs, waist, etc.) to which the 
plaster is applied. 

The applicable subheading for the subject product will be 3005.10.5000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for: “Wadding, gauze, bandages 
and similar articles (for example, dressings, adhesive plasters, poultices), impregnated or 
coated with pharmaceutical substances or put up in forms or packings for retail sale for 
medical, surgical, dental or veterinary purposes: Adhesive dressings and other articles 
having an adhesive layer: Other.” The rate of duty will be free. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (301) 443-6553. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist C. Reilly at 212-466-5770. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962612 MGM 
Category: Classification 


Tariff No. 8505.19.00 
Ms. BARBARA KINTOP 


QUALITY CUSTOMS BROKER, INC 
7071 South 13th Street 

Suite 103 

Oak Creek, WI 53154 


Re: The “Magnetty 1000”; Revocation of NY A83573. 


Dear Ms. KINTOP: 

This office has determined that New York Ruling Letter (NY) A83573, issued to you on 
May 12, 1996, in response to your letter of April 30, 1996, on behalf of Leonard Brumm, 
doing business as Miracle Magnet Division of Lake States Group, requesting a ruling re- 
garding the classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of the “Magnetty 1000” is in error. 


Facts: 


The “Magnetty 1000” consists ofa rectangular paperboard package, measuring approxi- 
mately 6 3/4” x 2”, which contains a cellophane pouch. The pouch contains four paper 
strips, each of which has five adhesive patches placed on it. Each patch, in turn, hasasmall, 
round-shaped, ferrite magnet attached to it at its center. According to the directions 
printed on the package, the adhesive patch is applied to the skin, where the magnetic field 
generated by the magnet is claimed to stimulate blood circulation, thus relieving pain, 
soreness and/or stiffness in that area of the body to which the plaster is applied. No evi- 
dence was introduced which corroborated the “Magnetty 1000s” efficacy in relief of pain. 
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In NYA83573, the article was classified in subheading 3005.10.50, HTSUS, as adhesive 
dressings and other articles having an adhesive layer: other. 


Issue: 


Whether the “Magnetty 1000” should be classified in heading 3005, HTSUS, as wadding, 
gauze, bandages and similar articles? 
Law and Analysis 

Merchandise imported into the United States is classified under the HTSUS. Tariff clas- 

sification is governed by the principles set forth in the General Rules of Interpretation 
(G RIs) and, in the absence of special language or context which a herwise, by the 
Additional U.S. Rules of Inte1 rpretation The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUS and are to be considered statutory provisions of law for all 
purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi 
cation — in the subheadings of headings shall be determined according to the terms 
of those su he any related subheading notes and mutatis mutandis, to the GRIs. In 
understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Harmo- 
nized Commodity Descri iption and Coding System may be utilized. The ENs, although not 
dispositive or legal y binding, provide acommentary on the scope of each he ading, and are 
generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. 
Res 35127 (August 23, 1989) 

In NY A83573, dated May 12, 1996, the “Magnetty 1000” was classified in heading 3005 
HTSUS. This heading provides as follows: 

3005 Wadding, gauze, bandages and similar articles (for example, dressings, 
adhesive plasters, poultices), impregnated or coated with pharmaceutical 
substances or put up in forms or packings for retail sale for medical, surgi- 

cal, dental or veterinary purposes. 


Under the rule of ejusdem generis, the phrase “similar articles” is limited to goods which 
“paaee 2ss the essential characteristics or purposes that unite the articles enumerated eo no- 
mine.” Totes, Inc. v. U.S., 69 F3d 495, 498 (Fed. Cir. 1995) (citing Sports Graphics, Inc. v. 


United States, 24 F3d 1390 (Fed. Cir. 1994)). The characteristic which unites the exem- 
plars of this heading is their direct application to an open wound or irritated skin. Further 
more, this heading is limited to items which are for “medical, surgical, dental or veterinary 
purposes.” The claimed relief of aches and pains provided by this product does not rise to 
the level of a medical treatment. Further, the requestor has not presented any evidence 
which suggests that physicians recommend the “Magnetty 1000” to their patients. Thus it 
is not properly classified in heading 3005, HTSUS. 

Neither does any other heading describe the “Magnetty 1000.” Where goods cannot be 
classified according to GRI 1, the remaining GRIs are applied in order. G RI 2(b) states that 

“[a]ny reference in a heading to a material or substance shall be taken to include a refer- 
ence to mixtures or combinations of that material or substance with other materials or 
substances [and] any reference to goods of a given material or substance shall be taken to 
include a reference to goods consisting wholly or partly of such material or substance. The 
classification of goods consisting of more than one material or substance shall be according 
to the principles of rule 3.” EN GRI Rule 2(b) (XI) explains that “[t]he effect ofthe Rule isto 
extend any heading referring to a material or substance to include mixtures or combina- 
tions of that material or substance with other materials or substances [and] also to extend 
any heading referring to goods of a given material or substance to include goods consisting 
partly of that mater ial or substance.” In other words, ifimported merchandise consists ofa 
mixture or combination of materials or substances, it is treated as though described by the 
heading for each material or substance. However, if imported merchandise is a good (or ar- 
ticle), it must be classified as a good (or article); if a good (or article) is composed of more 
than one material or substance, it is treated as though described by the heading for the good 
(or article) of each material or substance. 

GRI3 (b) states that goods which are prima facie classifiable under two or more headings 
and consist of different materials or are made up of different components shall be classified 
as if they consisted of the material or component which gives them their essential charac- 
ter. Factors which determine essential character may include bulk, quantity, weight, value, 
or the role of a constituent material in relation to the use of the goods. Explanatory Note 
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VIII to GRI 3. Here, the magnet performs the principal function of the merchandise which 
is to create a magnetic field. The adhesive patch merely holds the magnet in place. In addi- 
tion, it is the magnet which accounts for the greater part of the item’s value. Thus, the es- 
sential character of the “Magnetty 1000” is found in the magnet. This is consistent with 
HQ 953264, dated March 30, 1994, in which refrigerator magnets, consisting of a plastic 
and metal component, were found to have their essential character imparted by the magnet 
and were classified in heading 8505, HTSUS 

Within heading 8505, the magnet falls within the provision for permanent magnets of 
“other” than metal as it has been permanently magnetized and is of ferrite, not metal. See 
EN 85.05 (2) (which notes the distinction between metal and ferrite “* * * of metal or of 
agglomerated ferrite”). 
Holding: 

The “Magnetty 1000” is classified in subheading 8505.19.00, HTSUS, which provides for 
permanent magnets of metal. 

NY A83573 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTER AND 


TREATMENT RELATING TO THE CHEMICAL COMPOUND 
METHOXY MORPHINAN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 


letter and treatment relating to the classification of the chemical com- 
pound methoxy morphinan. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling, and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of the chemical compound methoxy 
morphinan, under the Harmonized Tariff Schedule of the United States 


(HTSUS). Comments are invited on the correctness of the intended ac- 
tion. 


DATE: Comments must be received on or before April 30, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 





62 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 13, MARCH 31, 1999 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of the chemical compound methoxy morphinan. 
Although in this notice Customs is specifically referring to one ruling, 
Headquarters Ruling Letter (HQ) 958619, dated April 15, 1998, this no- 
tice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the one iden- 
tified. No further rulings have been found. This notice will cover any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, 
should advise Customs during this notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended 
by section 623 of Title VI, Customs intends to revoke any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
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raise issues of reasonable care on the part of the importer or his agents 
{ 


for importations of merchandise subsequent to this notice. 
In HQ 958619, issued April 15, 1998, Customs ruled that methoxy 


1 
} 


morphinan was classified in subheading 2933.40.70 HTSUS, the resid- 
ual provision for heterocyclic compounds with nitrogen hetero-atom(s) 
only which contain a quinoline or isoquinoline ring-system. Methoxy 
morphinan is a polycyclic compound used in the synthesis of dextrome- 
thorphan hydrobromide, a cough suppressant. Methoxy morphinan 
must undergo two reaction steps to form dextromethorphan hydrobro- 
mide. It is first treated with methanal (formaldehyde), methanoic acid 
(formic acid), and sodium hydroxide to form dextromethorphan which 
is treated with hydrombromic acid to form dextromethorphan hydro- 
bromide (C,gHagNO.Br). The entire ring structure of methoxy morphi- 
nan remains intact throughout these reaction steps. HQ 958619 is set 
forth as Attachment A to this notice. 

After review and consideration of heading 2933, HTSUS, we are of 
the opinion that methoxy morphinan is not described by subheading 
2933.40.70, HTSUS. While the compound is properly classifed in head- 
ing 2933, HTSUS, it is a “drug” for tariff purposes classified in subhead- 
ing 2933.40.26, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
958619, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HRL) 962209 (see “At- 


tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: March 10, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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In NY 889472, Customs concluded that 3mm was classifiable in subheading 2933.90.80, 
HTSUS, which provides for other aromatic heterocyclic compounds with nitrogen hetero- 
itoms only. This “basket” provision provided for a general class of N-heterocyclic organic 
compounds 

Although Customs continues to hold the opinion that 3mm may be structurally charac- 
terized as an N-heterocyclic isoquinoline, it is not classifiable in subheading 2933.90.79, 
HTSUS (formerly 2933.90.80, HTS), because its chemical structure contains one of the 
ring systems specified in subheading 2933.40.70, HTSUS. 

In Lonza, Inc. v. United States, Slip Op. 94-1335, January 31, 1995, which concerned the 
definition of the term “drugs” under the HTSUS, the U.S. Court of Appeals for the Federal 
Circuit (“CAFC”) held that a substance is a “drug” if it possesses “therapeutic properties 
and is chiefly used as an ingredient in medicine.” Further, a substance has “therapeutic 
properties” if it is anesthetic or prophylactic in nature. This, the common and commercial 
neaning of the term “drug”, had been accepted under the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS. In Lonza, the CAFC held that this definition 
had survived the enactment of the HTSUS, and concluded that chemical intermediates 
were not per se unclassifiable as “drugs” under the HTSUS. Thus, if a substance imparts 
certain characteristics toa compound which are essential to produce an effective medicine, 
it is a “drug” under the HTSUS. 

In our opinion, 3mm is not a “drug” within the meaning of Lonza for two reasons. First, 
in its unmethylated state, it neither possesses nor imparts therapeutic or prophylactic 
properties to a compound essential to producing an effective medicine. Without methyla- 
tion, 3mm isa mere organic chemical compound. Second, Customs believes that any thera- 
peutic or prophylactic properties which 3mm might have are merely incidental to its chief 
use 
Holding 


Pursuant to GRI 1, HTSUS, 3mm is classifiable in subheading 2933.40.70, HTSUS, asa 
compound containing a quinoline or isoquinoline ring system (whether or not hydroge- 
ated), not further fused: other: other: other. 


Effect on Other Rulings: 


NY 889472, dated September 23, 1993, is revoked. In accordance with 19 U.S.C. 
§1625(C)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. §1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 C.FR. §177.10(¢)(1)). 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962209 MGM 
Category: Classification 
Tariff No. 2933.40.26 
Mr. KEVIN MAHER 
C-AtR CUSTOM HOUSE BROKERS-FORWARDERS, INC 
153-66 Rockaway Boulevard 
Jamaica, NY 11434 


Re: Methoxy Morphinan; HQ 956444; Revocation of HQ 958619. 
DEAR Mr. MAHER 


This is in reference to the classification of methoxy morphinan under the Harmonized 
Tariff Schedule of the United States (HTSUS). New York Ruling Letter (NY) 889472, 
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which was issued to you on behalf of Reddy-Cheminor Inc. on September 23, 1993, classi- 
fied methoxy morphinan in subheading 2933.90.80, HTSUS. This provision has since been 
renumbered subheading 2933.90.79, HTSUS. Headquarters Ruling Letter (HQ) 958619, 
issued to you on April 15, 1998, revoked NY 889472 and classified methoxy morphinan in 
subheading 2933.40.70, HTSUS. We have reconsidered HQ 958619 and find it to be in error. 


mn 
Facts: 


Methoxy morphinan (C;7H23NO;CAS Nos. 124431-47-6 and 1531-25-5) is a polycyclic 
compound used in the synthesis of dextromethorphan hydrobromide, acough suppressant. 
It consists of four ring structures: piperidine ortho-fused to hexane and bridged by another 
ring structure which is fused to methoxybenzene (anisole). Methoxy morphinan must un- 
dergo two reaction steps to form dextromethorphan hydrobromide. It is first treated with 
methanal (formaldehyde), methanoicacid (formic acid), and sodium hydroxide to form dex- 
tromethorphan (C;gH95NO;CAS No. 125-71-3). Dextromethorphan differs from methoxy 
morphinan in that it has amethyl group bound to nitrogen rather than a hydrogen. Dextro- 
methorphan is treated with hydrombromic acid to form dextromethorphan hydrobromide 
(CjgHogNO.Br). The entire ring structure of methoxy morphinan remains intact through- 
out these reaction steps. 


Issue 


Whether methoxy morphinan is a “drug” under the HTSUS? 
Law and Analysis: 


Merchandise imported into the United States is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpretation 
(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUS and are to be considered statutory provisions of law for all 
purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ingtothe terms of those subheadings, any related subheading notes and mutatis mutandis, 
to the GRIs. In understanding the language of the HTSUS, the Explanatory Notes (ENs) of 
the Harmonized Commodity Description and Coding System may be utilized. The ENs, al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing, and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 
89-80, 54 Fed. Reg. 35127 (August 23, 1989) 

The following portion of heading 2933, HTSUS, is relevant to the classification of this 
merchandise: 


2933 Heterocyclic compounds with nitrogen hetero-atom(s) only: 
2933.40 Compounds containing a quinoline or isoquinoline ring-system 
(whether or not hydrogenated), not further fused: 
Other: 

Drugs: 
2933.40.26 Other 
2933.40.30 Pesticides 

Other: 

2933.40.60 Products described in additional U.S. note 3 to section VI 


A heterocyclic compound is an organic compound “composed of one or more rings, and 
which contain in the ring(s), in addition to the carbon atoms, atoms of other elements.” 
General EN, Subchapter X, Chapter 29, HTSUS. Methoxy morphinan meets this descrip- 
tion, thus it is a heterocyclic compound; as nitrogen is the only element other than carbon 
found in the ring structure of methoxy morphinan, it is a “heterocyclic compound|[] with 
nitrogen hetero-atom(s) only,” properly classified in heading 2933, HTSUS. 

Subheading 2933.40 is limited to compounds containing a quinoline orisoquinolinering- 
system. Quinoline and isoquinoline are made up ofa six-membered ring of carbon fused toa 
six-membered ring containing five carbons and one nitrogen. They differ only in the posi- 
tion of the nitrogen relative to the six-membered carbon ring. In chemistry, these terms 
refer to compounds having the chemical formula CgH7N, and consisting of a benzene ring 
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fused to a pyridine ring (where each atom of each ringis sp hybridized). However, the tariff 
language “whether or not hydrogenated” evinces an intent to include compounds with the 

appropriate ring structure, whether the ring’s atoms are —. or double bonded to one 
another. See HQ 956444, dated October 24, 1995; EN 29.33 ( Dy 8), (9) (where compounds 
containing ring structures which do not meet the strict def isition of quinoline or isoquino- 
line are included in subheading 2933.40). 

Subheading 2933.40, HTSUS, excludes compounds where the quinoline or isoquinoline 
ring-system is “further fused.” Rings are fused where they have one, and only one, common 
bond and have two, and only two, common atoms. General ENs, Chapter 29 (IJ). The iso- 
quinoline moiety of methoxy morphinan shares two bonds with a ring structure which in 
turn shares one bond with the methoxybenzene ring; thus isoquinoline is bridged by this 
ring structure but not fused to it. See HQ 956444; EN 29.33 (D)(8), (9) (where compounds 
containing the same ring structures as methoxy morphinan are included in subheading 

2933.40) 
Wi ithin subheading 2933.40, HTSUS, are several eo nomine provisions and a residual, or 
‘other,” provision. As methoxy morphinan is not described by any of the more descriptive 
provisions, it falls within the residual provision. This residual provision provides for 

“pesticides,” and “other.” 

er the Tariff Schedules of the United States (TSUS), predecessor to the HTSUS, the 
term “drugs” was defined as “those substances having therapeutic or medicinal properties 
and chiefly used as medicines or as ingredients in medicines.” TSUS Schedule 4, part 1, 


subpart C, headnote 9 


In Austin Chemical Co., Inc. v. U.S., the court addressed the issue of whether mandelic 
acid is a drug under the TSUS. Austin Chemical Co. v. U.S., 11 CIT 130, 659 FSupp 229 
(CIT 1987), aff'd, Austin Chemical Co., Inc. v. U.S., 835 F:2d 1423, 6 Fed. Cir. (T) (Fed. Cir. 
1987). Mandelic acid is one of several compounds from which a beta-lactam antibiotic is 
synthesized. Synthesis of the antibiotic is a multi-step process during which the mandelic 
acid undergoes various chemical changes. When the synthesis is complete, the antibiotic 
has a mandelic acid moiety, or major portion, of the original mandelic acid molecule. This 
mandelic acid moiety protects the beta-lactam portion of the drug from destructive bacteri- 
al enzymes, thereby enhancing the drug’s effectiveness. Austin 835 F2d at 1424. The court 
held that therapeutic properties include the imparting of properties to the other sub- 
stances which are necessary to produce an effective drug. Austin 835 F.2d at 1426. Because 
mandelic acid imparts important properties to the drug, the court found that it had “thera- 
peutic properties.” 

The court then turned to the question of whether or not mandelic acid was used as an 
“ingredient in medicines.” The trial court had held that “before the chemical reaction oc- 
curs, the component substances of the compound are properly deemed ingredients.” Aus- 
tin 11 CIT at 135. That is, the components from which the ultimate product is synthesized 
are ingredients in medicines. The CAFC stated of this holding, “The court did not err in 
holding that D(-) mandelic acid was used as an ingredient in medicine within the TSUS 
definition of drug.” Austin 835 F.2d at 1426. Thus mandelic acid was found to have thera- 
peutic properties and to be used as an ingredient in medicine, and was therefore properly 
classified as a “drug” under the TSUS. 

This definition of the term “drugs” was held to continue extant as the common and com- 
mercial meaning of the term under the HTSUS. Lonza, Inc. v. U.S., 18 CIT 230, 849 FSupp 
51 (CIT 1994), aff'd, Lonza, Inc. v. U.S., 46 F3d 1098 (Fed. Cir. 1995) (wherein the Court of 
Appeals adopted the opinion of the CIT which was attached, in its entirety, to the CAFC 
opinion as an appendix). In Lonza, the classification of ADC-6, an acyclic organic com- 
pound, was at issue. The court stated “ADC-6 is properly characterized as having thera- 
peutic properties because the elements it imparts are crucial to the ultimate formation of 
an effective antibiotic. This is the standard sanctioned by our appellate court.” Lonza 18 
CIT at 237 (citing Austin 835 F.2d at 1426). The court goes on to state “the TSUS definition 
of ‘drugs’ survives as the common and commercial meaning of the term under the HTS.” 
Lonza 18 CIT at 239. 

Thus in determining whether merchandise is a drug, we use the following definition: 
“those substances having therapeutic or medicinal properties and chiefly used as medi- 
cines or as ingredients in medicines.” Methoxy morphinan contributes the entire ring 
structure to dextromethorphan hydrobromide, the ultimate product administered to hu- 
mans as a medicine. The two compounds differ only in that dextromethorphan hydrobro- 
mide has a methy] group attached to the nitrogen and it has undergone acidification. Thus, 
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we can infer that methoxy morphinan contributes elements crucial to the antitussive func 
tion of dextromethorphan hydrobromide. This is corroborated by the similarity of the ring 
structure of methoxy morphinan to that of the antitussives found in Patent Numbers 
5,714,483, issued February 3, 1998, and 5,739,145, issued April 14, 1998. Methoxy morphi- 
nan therefore has “therapeutic properties.” It is a component substance which reacts to 
form the ultimate product, thus it isan “ingredient in medicine.” Austin 11 CIT at 135. Asa 
substance having therapeutic properties, used as an ingredient in medicine, methoxy m 
phinan is a “drug” within the meaning of that term in the HTSUS 


Holding: 


Methoxy morphinan is classified in subheading 2933.40.26, HTSUS, as an “other” drug 
containing an isoquinoline ring system, not further fused 


or 


JOHN DURANT 


ry 1p 
Commercial AULLNES LIVI 


REVOCATION OF RULING LETTERS RELATING TO TARIFF 
CLASSIFICATION OF INSULATED FOODSTUFF CONTAINERS 
WITH OUTER LAYER OF FABRIC-BACKED PLASTICS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs is revok- 
ing three ruling letters pertaining to the tariff classification of insu- 
lated foodstuff containers. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 1, 1999. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
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tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs is revok- 
ing three ruling letters pertaining to the tariff classification of insu- 
lated foodstuff containers. The merchandise consists of portable, 
soft-sided, insulated bags that are primarily designed to store and pre- 
serve food and/or beverages. The outer layer of each bag is composed of a 
textile fabric that has been coated, covered or laminated with non-cellu- 
lar (compact) plastics. The plastic surface of the outer layer faces out- 
ward. 

In three Headquarters Ruling Letters (HQ), i.e., HQ 960997 and HQ 
961357, both dated June 18, 1998, and HQ 960938, dated November 14, 
1997, the merchandise at issue was classified in subheading 3924.10.50, 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), the provision for “Tableware, kitchenware, other household ar- 
ticles * * * of plastics: Tableware and kitchenware: Other.” 

Customs became aware that the articles each possessed an exterior 
layer composed not solely of plastics, but of fabric-backed compact plas- 
tics. It is Customs position that the merchandise is properly classified in 
subheading 6307.90.9989, HTSUSA, the provision for “Other made up 
[textile] articles * * *: Other: Other: Other, Other: Other.” 

Because of the foregoing, notice of the proposed action was published 
on February 3, 1999, in the CusToMS BULLETIN, Volume 33, No. 5. One 
comment was received. 

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested par- 
ties that Customs is revoking HQ 960997, HQ 961357, and HQ 960938, 
in order to classify the merchandise in subheading 6307.90.9989, 
HTSUSA. HQ 962242, HQ 962243, and HQ 962296, revoking HQ 
960997, 961357, and 960938, respectively, are set forth as “Attachments 
A, B, and C” to this document. 


Dated: March 17, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A| 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, March 17, 1999. 
CLA-2 RR:CR:TE 962242 GGD 

Category: Classification 

Tariff No. 6307.90.9989 
Ms. SANDY M 
E. BESLER & Con 
Post Office Box 66361 


Chicago, IL 60666-0361 


Re: Revocation of Headquarters Ruling Letter (HQ) 960997; Portable, Soft-Sided, Insu- 
lated Cooler Bag; SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997); 
Outer Layer of Fabric-backed, Compact Plastics 

DEAR Ms. RICKERT 

In Headquarters Ruling Letter (HQ) 960997, issued to you June 18, 1998, on behalf of 
LTD Commodities, Inc., Customs classified a soft-sided, insulated cooler bagin subheading 
3924.10.50, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), the 
provision for “Tableware, kitchenware, other household articles * * * of plastics: Table 
ware and kitchenware: Other.” We have reviewed that ruling and have found it to be in er 
ror. Therefore, this ruling revokes HQ 960997. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of HQ 960997 was published on February 3, 1999, in the CusToMsS 
BULLETIN, Volume 33, Number 5. 

Facts: 


In your ial request for a binding ruling, dated September 15, 1997, the merchandise 
at issue was described as a “Tote/Organizer” composed of 100 percent nylon with a PVC 
(polyviny]! chloride) lining. In HQ 960997, this office noted that the sample bag had an outer 
surface composed of PVC plastics embossed to resemble nylon material. It was subsequent 
ly determined that the PVC actually comprises the outward facing surface of a layer com- 
posed ofa nylon woven fabric that is coated, covered or laminated with PVC, a non-cellular 
(compact) plastic 

The “Tote/Organizer” is a portable, soft-sided, insulated cooler bag that is primarily de- 
signed to store and preserve food and/or beverages. The bag measures approximately 
9 inches in height by 17 inches in width by 84 inches in depth, and is fitted on the interior of 
the lid with open mesh pockets. The inner lining of the bag (which is waterproof) is com- 
posed solely of PVC plastics. Between the outer layer and the lining is a layer of cellular 
plastic foam insulation material. The bag has a carrying strap of woven polypropelene. A 
zippered closure extends around the top flap on three sides. There are two open pockets 
extending the full width of the front and back of the bag’s exterior. 

Issue: 

Whether the insulated cooler bag is classified under heading 3924, HTSUSA, as a con- 
tainer with outer surface of plastics, or under heading 6307, HTSUSA, as an other made up 
(textile) article with outer surface of fabric-backed compact plastics. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

As noted in HQ 960997, the classification of certain portable, soft-sided, insulated cooler 
bags with outer surface of plastics, was examined by the Court of Appeals for the Federal 
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Circuit (CAFC) in SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997). The 
CAFC focused on whether food or beverages were involved with the eo nomine exemplars 
set forth in the tariff provisions at issue and, without discussion of heading 4202 exemplars 
that organize, store, protect, and/or carry food or beverages, the CAFC held that the ap 
propriate classification for the cooler bags was subheading 3924.10.50, HTSUS, the provi 
sion for “Tableware, kitchenware, other household articles * * * of plastics: Tableware and 
kitchenware: Other.” The Court stated that this classification “does encompass exemplars 
that are ejusdem generis with the coolers because their purpose is to contain food and bev 
erages.” The exemplars (specifically enumerated in subheading 3924.10.10) which the 
Court noted in particular were the “various household containers for foodstuffs such as 
salt, pepper, mustard, and ketchup dispensers and serving pieces for food.” 

his office concluded that the CAFC’s decision in SG/ should be implemented. Instruc 
tions were issued to Customs field personnel on March 18, 1998, and September 10, 1998 
(and approved for dissemination to members of the importing community), by which the 
principles of the CAFC’s decision were expressly extended to portable, hard or soft-sided 
insulated coolers and similar insulated containers (whose primary purpose is to store and 
preserve food and/or beverages), with outer surface of plastics and with outer surface of 
textile materials (classified in subheading 6307.90.9905, 6307.90.9907, or 6307.90.9909, 
HTSUSA, depending upon whether the outer surface is composed of cotton, man-made fi- 
bers, or other textile materials, respectively). 

The instruction issued on September 10, 1998, expressly extended the principles of the 
CAFC’s decision to foodstuff-related, insulated containers whose exterior layer is com- 
posed ofa textile fabric that is coated, covered or laminated with compact plastics, with the 
plastic surface of the layer facing outward. Such containers are classified in subheading 
6307.90.9989, HTSUSA, a provision which is currently not subject to quota/visa require- 
ments. In light of the principles of the SGI decision, the instructions noted above, and the 
fact that the subject cooler bag has an outer layer that is composed of fabric-backed com- 
pact plastics, the “Tote/Organizer” is classified in subheading 6307.90.9989, HTSUSA 
Holding: 

The portable, soft-sided, insulated cooler bag described as a “Tote/Organizer” is classi- 
fied in subheading 6307.90.9989, HTSUSA, the provision for “Other made up [textile] ar- 
ticles, including dress patterns: Other: Other: Other, Other: Other.” The general column 
one duty rate is 7 percent ad valorem. 

HQ 960997, issued June 18, 1998, is hereby revoked. In accordance with 19 U.S.C. 


JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, March 17, 
CLA-2 RR:CR:TE 962243 GGD 
Category: Classification 
Tariff No. 6307.90.9989 


1999. 


JOEL K. SIMON, ESQUIRE 

SERKO & SIMON 

1 World Trade Center, Suite 3371 

New York, NY 10048 

Re: Revocation of Headquarters Ruling Letter (HQ) 961357; Portable, Soft-Sided, Insu 
lated Cooler Bags; SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997); 
Outer Layer of Fabric-backed, Compact Plastics. 

DEAR MR. SIMON 

In Headquarters Ruling Letter (HQ) 961357, issued to youJune 18, 1998, on behalf of La 
Rue Distributors, Inc., Customs classified a soft-sided, insulated cooler bag in subheading 
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3924.10.50, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), the 
provision for “Tableware, kitchenware, other household articles * * * of plastics: Table- 
ware and kitchenware: Other.” We have reviewed that ruling and have found it to be in er- 
ror. Therefore, this ruling revokes HQ 961357. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of HQ 961357 was published on February 3, 1999, in the Customs 
BULLETIN, Volume 33, Number 5 


Facts 


In your initial request for a binding ruling, dated January 27, 1998, the two samples at 
issue were described, in pertinent part, as portable, vinyl, soft-sided, insulated cooler bags. 
Subsequent to the issuance of HQ 961357, it was determined that the vinyl] outer surface of 
each bag actually comprised the outward facing surface of a layer composed of a textile fab- 
ric that had been coated, covered or laminated with vinyl, anon-cellular (compact) plastic. 

The two samples, identified as styles 2605COW and 2679COW are insulated bags which 
are primarily designed to store and preserve food and/or beverages. Both bags are im- 
printed with designs and logos related to the National Football League, the Dallas Cow- 
boys, and ABC’s television program “Monday Night Football.” Between the fabric-backed, 
vinyl outer layer and the viny] inner lining of each bag is a layer of plastic foam insulation 
material. The bags appear ill-suited to contain melting ice, as they leak at the seams when 
water is added. Each bag has a nylon web carrying strap. 

Style 2605COW measures approximately 10'% inches in height by 7 inches in width by 
4's inches in depth (with gussets fully expanded). The bag hasa hook and loop fabric fasten- 
er which secures the top flap. Style 2679COW measures approximately 62 inches in height 
by 8 inches in width by 6 inches in depth (fully expanded). This bag has a main compart- 
ment (which measures approximately 61 inches in height by 7'2 inches in width by 3% 
inches in depth) andasmaller, sandwich-sized compartment. Both compartments have zip- 
pered closures 


Issue: 


Whether the insulated cooler bags are classified under heading 3924, HTSUSA, as con- 
tainers with outer surface of plastics, or under heading 6307, HTSUSA, as other made up 
(textile) articles with outer surface of fabric-backed compact plastics. 


Law and Analysis 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

As noted in HQ 961357, the classification of certain portable, soft-sided, insulated cooler 
bags with outer surface of plastics, was examined by the Court of Appeals for the Federal 
Circuit (CAFC) in SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997). The 
CAFC focused on whether food or beverages were involved with the eo nomine exemplars 
set forth in the tariff provisions at issue and, without discussion of heading 4202 exemplars 
that organize, store, protect, and/or carry food or beverages, the CAFC held that the ap- 
propriate classification for the cooler bags was subheading 3924.10.50, HTSUS, the provi- 
sion for “Tableware, kitchenware, other household articles * * * of plastics: Tableware and 
kitchenware: Other.” The Court stated that this classification “does encompass exemplars 
that are ejusdem generis with the coolers because their purpose is to contain food and bev- 
erages.” The exemplars (specifically enumerated in subheading 3924.10.10) which the 
Court noted in particular were the “various household containers for foodstuffs such as 
salt, pepper, mustard, and ketchup dispensers and serving pieces for food.” 

This office concluded that the CAFC’s decision in SGI should be implemented. Instruc- 
tions were issued to Customs field personnel on March 18, 1998, and September 10, 1998 
(and approved for dissemination to members of the importing community), by which the 
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principles of the CAFC’s decision were expressly extended to portable, hard or soft-sided, 
insulated coolers and similar insulated containers (whose primary purpose is to store and 
preserve food and/or beverages), with outer surface of plastics and with outer surface of 
textile materials (classified in subheading 6307.90.9905, 6307.90.9907, or 6307.90.9909, 
HTSUSA, depending upon whether the outer surface is composed of cotton, man-made fi- 
bers, or other textile materials, respectively). 

lhe instruction issued on September 10, 1998, expressly extended the principles of the 
CAFC’s decision to foodstuff-related, insulated containers whose exterior layer is com- 
posed ofa textile fabric that is coated, covered or laminated with compact plastics, with the 
plastic surface of the layer facing outward. Such containers are classified in subheading 
6307.90.9989, HTSUSA, a provision which is currently not subject to quota/visa require- 
ments. In light of the principles of the SG/ decision, the instructions noted above, and the 
fact that the subject cooler bags each have an outer layer that is composed of fabric-backed 
compact plastics, styles 2605COW and 2679COW are classified in subheading 
6307.90.9989, HTSUSA. 
Holding 


The portable, soft-sided, insulated cooler bags identified by styles 2605COW and 
2679COW are classified in subheading 6307.90.9989, HTSUSA, the provision for “Other 
made up [textile] articles, including dress patterns: Other: Other: Other, Other: Other.” 
lhe general column one duty rate is 7 percent ad valorem. 

HQ 961357, issued June 18, 1998, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will beocme effective 60 days after its publication in the CUSTOMS BUL- 
LETIN 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


| ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, March 17, 1999. 
CLA-2 RR:CR:TE 962296 GGD 

Category: Classification 
Tariff No. 6307.90.9989 

Ms. CINDY SHAHAMAT 

SCHENKER INTERNATIONAL, INC 

4700 Lima Street 

Denver, CO 80239-0945 


Re: Revocation of Headquarters Ruling Letter (HQ) 960938; Insulated Casserole Dish 
Caddie Bag; SGI, Incorporated v. United States, 122 F3d 1468 (Fed. Cir. 1997); Outer 
Layer of Fabric-backed, Compact Plastics. 

DEAR Ms. SHAHAMAT 

In Headquarters Ruling Letter (HQ) 960938, issued to you November 14, 1997, on behalf 
of Tops of Rockies Marketing, Customs classified an insulated casserole dish caddie bag in 
subheading 3924.10.50, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), the provision for “Tableware, kitchenware, other household articles * * * of 
plastics: Tableware and kitchenware: Other.” We have reviewed that ruling and have found 
it to be in error. Therefore, this ruling revokes HQ 960938. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of HQ 960938 was published on February 3, 1999, in the CusToMS 
BULLETIN, Volume 33, Number 5. 

Facts: 

By letters dated September 17 and November 3, 1997, you requested reconsideration of 
HQ 960184, issued to you September 4, 1997, in which this office had classified the insu- 
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lated casserole dish caddie bagin subheading 4202.92.9060, HTSUSA. In your request, you 
described the composition of the merchandise at issue as “100% pvc” (polyvinyl chlo- 
ride—a noncellular, compact plastic). In HQ 960938, based in part upon the belief that the 
outer layer of the caddie bag was composed solely of PVC, this office stated that a change in 
the classification of the caddie bag had been effected by the decision of the Court of Appeals 
for the Federal Circuit (CAFC) in SGI, Incorporated v. United States, 122 F.3d 1468 (Fed 
Cir. 1997), hereinafter SGI, in which the CAFC held that certain soft-sided, insulated cool- 
er bags with outer surface of plastics were properly classified in subheading 3924.10.50, 
HTSUSA. We have recently become aware, however, that the PVC outer surface of the cas 
serole dish caddie bag actually comprises the outward facing surface of a layer composed of 
a textile woven fabric that is coated, covered or laminated with PVC plastic 

The casserole dish caddie bag measures approximately three inches in height by 16 inch- 
es in width by ten inches in depth. It features webbed textile carrying handles, a zippered 
closure extending along the top front and sides, and an interior pouch pocket (for insertion 
of a removable cold pack) with hook and loop fabric fasteners. The bag is a portable, soft- 
sided, insulated container that is primarily designed to store and preserve foodstuffs 


Issue: 


Whether the insulated casserole dish caddie bag is classified under heading 3924, HTST 
=] 

SA, as a container with outer surface of plastics, or under heading 6307, HTSUSA, as an 

other made up (textile) article with outer surface of fabric-backed compact plastics 


l Ic 


Law and Analysis 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariffat the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

As in HQ 960938 and above, the classification of certain portable, soft-sided, insulated 
cooler bags with outer surface of plastics, was examined by the CAFC in SG/. The CAFC 
focused on whether food or beverages were involved with theeo nomine exemplars set forth 
in the tariff provisions at issue and, without discussion of heading 4202 exemplars that or- 
ganize, store, protect, and/or carry food or beverages, the Court held that the appropriate 
classification for the cooler bags was subheading 3924.10.50, HTSUS, the provision for 
“Tableware, kitchenware, other household articles * * * of plastics: Tableware and kitch- 
enware: Other.” The Court stated that this classification “does encompass exemplars that 
are ejusdem generis with the coolers because their purpose is to contain food and bever- 
ages.” The exemplars (specifically enumerated in subheading 3924.10.10) which the Court 
noted in particular were the “various household containers for foodstuffs such as salt, pep- 
per, mustard, and ketchup dispensers and serving pieces for food.” 

This office concluded that the CAFC’s decision in SG/ should be implemented. Instruc- 
tions were issued to Customs field personnel on March 18, 1998, and September 10, 1998 
(and approved for dissemination to members of the importing community), by which the 
principles of the CAFC’s decision were expressly extended to portable, hard or soft-sided, 
insulated coolers and similar insulated containers (whose primary purpose is to store and 
preserve food and/or beverages), with outer surface of plastics and with outer surface of 
textile materials (classified in subheading 6307.90.9905, 6307.90.9907, or 6307.90.9909, 
HTSUSA, depending upon whether the outer surface is composed of cotton, man-made fi- 
bers, or other textile materials, respectively). 

The instruction issued on September 10, 1998, expressly extended the principles of the 
CAFC’s decision to foodstuff-related, insulated containers whose exterior layer is com- 
posed ofa textile fabric that is coated, covered or laminated with compact plastics, with the 
plastic surface of the layer facing outward. Such containers are classified in subheading 
6307.90.9989, HTSUSA, a provision which is currently not subject to quota/visa require- 
ments. In light of the principles of the SGI decision, the instructions noted above, and the 
fact that the casserole dish caddie bag has an outer layer that is composed of fabric-backed 
compact plastics, the article is classified in subheading 6307.90.9989, HTSUSA. 
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Holding: 

The soft-sided, insulated, casserole dish caddie bag is classified in subheading 
6307.90.9989, HTSUSA, the provision for “Other made up [textile] articles, including 
dress patterns: Other: Other: Other, Other: Other.” The general column one duty rate is 
7 percent ad valorem. 

HQ 960938, issued November 14, 1997, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TEXTILE POUCH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs is revok- 
ing a ruling pertaining to the tariff classification of certain textile 
pouches. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 1, 1999. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
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merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs is revok- 
ing a ruling pertaining to the tariff classification of certain textile 
pouches. 

In New York Ruling Letter (NY) A88759, dated December 19, 1996, 
certain textile pouches were classified in heading 4202, Harmonized 
Tariff Schedule of the United States (HTSUS), in the appropriate sub- 
heading for articles of a kind normally carried in the pocket or in the 
handbag. Since the issuance of NY A88759, this office has revisited the 
classification of this type of merchandise and has determined that the 
outcome in NY A88759 is in error. 

Because of the foregoing, notice of the proposed action was published 
on February 10, 1999, in the CUSTOMS BULLETIN, Volume 33, No. 6. No 
comments were received. 

Customs is revoking NY A88759 to reflect proper classification of the 
textile pouches in heading 6307, HTSUS. Headquarters Ruling Letter 
(HQ) 960206 revoking NY A88759 is set forth as the “Attachment “ to 
this document. 


Dated: March 17, 1999. 


JOHN ELKINS, 
(for John Durant, Director, 


Commercial Rulings Division) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMs SERVICE 
Washington, DC, March 17, 1999. 
CLA-2 RR:CR:TE 960206 jb 
Category: Classification 


Tariff No. 6307.90.9989 
THOMPKINS & DAVIDSON, LLP a 


ONE ASTOR PLAZA 
1515 Broadway, 43" Floor 
New York, NY 10036-8901 


Re: Textile Pouches; Revocation of NY A88759. 


DEAR SIR: 


This letter is in response to your request of January 28, 1997, on behalf of your client, 
Avon Products, Inc., for reconsideration of New York Ruling Letter (NY) A88759, dated 
December 19, 1996, wherein certain textile pouches were classified under heading 4202, 


Harmonized TariffSchedule of the United States (HTSUS). Samples were submitted with 
the request. 





U.S. CUSTOMS SERVICE 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), notice of the pro- 
posed revocation of NY A88759 was published on February 10, 1999, in the Customs BUL- 
LETIN, Volume 33, Number 6. 

Facts: 

The merchandise that was the subject of NY A88759, consists of textile, square-shaped 
pouches measuring approximately 3! inches in width and 3% inches in length. The 
pouches are constructed of 100 percent knit cotton fabric featuring a flap which measures 
approximately 2' inches, and folds over the front of the pouch. The intended use for these 
pouches is to hold jewelry. 

Issue: 

What is the proper classification for the subject merchandise? 
Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 

Pouches of textile materials similar to the subject merchandise have been classified in 
both headings 4202 and 6307, HTSUS, depending upon their construction and the pur- 
pose(s) for which they are designed. Pouches classified outside of heading 4202, HTSUS, 
are generally those considered not specially designed to contain particular item(s), or not 
adequately constructed to sustain repeated use. 

Heading 4202, HTSUS, provides for “Trunks, suitcases, vanity cases * * * spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags * * * wallets, purses, map cases, cigarette cases, tobacco 
pouches bottle cases, jewelry boxes * * * and similar containers, of leather or of com- 
position leather, of sheeting of plastics, of textile materials, of vulcanized fiber or of paper- 
board, or wholly or mainly covered with such materials or with paper.” 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN) to heading 4202 suggest that the expression “similar containers” in the first part of 
the heading “includes hat boxes, camera accessory cases, cartridge pouches, sheaths for 
hunting or camping knives, portable tool boxes or cases, specially shaped or internally 
fitted to contain particular tools with or without their accessories, etc.” With regard to the 
second part of heading 4202, the EN indicate that the expression “similar containers” in- 
cludes “note-cases, writing-cases, pen-cases, ticket-cases, needle-cases, key-cases, cigar- 
cases, pipe-cases, tool and jewellery rolls, shoe-cases, brush-cases, etc.” 

In Totes, Incorporated v. United States, 18 C.1.T. 919, 865 F. Supp. 867 (1994), aff'd, 69 
F.3d 495 (Fed. Cir. 1995), the Court of International Trade held that the essential charac- 
teristics and purposes of the heading 4202 exemplars are to organize, store, protect and 
carry various items. With respect to the broad reach of the residual provision for “similar 
containers” in heading 4202 by virtue of the rule of ejusdem generis, the Court found that 
the rule requires only that the imported merchandise possess the essential character or 
purpose running through all of the enumerated exemplars. 

As it was specifically stated that the subject merchandise was designed to carry jewelry, 
we would like to emphasize at this time that this merchandise, when imported with jewelry, 
is not for classification purposes a composite good. GRI 3 states that when by application of 
rule 2(b), goods are classifiable under two or more headings, classification shall be as fol- 
lows: 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

In defining composite goods made up of different components, (in this case, the jewelry 
and the pouches) the Explanatory Notes to the Harmonized Commodity Description and 
Coding System (EN) to GRI 3(b) provide: 

(VII) In all these cases the goods are to be classified as if they consisted of the materi- 
al or component which gives them their essential character, insofar as this crite- 
rion is applicable. 

(VIII) The factor which determines essential character will vary as between differ- 
ent kinds of goods. It may, for example, be determined by the nature of the material or 
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component, its bulk, quantity, weight or value, or by the role of a constituent mate 
in rel — to the use of the goods 
For the purposes of this Rule, composite goods made up of different componer 
taken to mean not only those in which the components are attached to ea 
form a pr actical y inseparable whole but also those with separable comp« 
ent s, provided tl 1ese components are adi apted one to the other and are mutually 
complementary and that together they form a whole which would not normally be of 
fered for sale in separate parts 
Although thejewelr d textile pouches are separable components, 
neither adopted to one another nor mutually complementary (that is to say t} 
ponent -e not designed to fit together). Additionally, each of the component 


rf fe and f ¢ . } } 


lyo see Ast he jewelry -—" textil - or s do not me 
“composite 
each compone 
Upon examination of the submitted pouches, it is apparent from the construction that 
the subject textile pouches would provide little in the way ee and port: uaility 
constituent fabric for these pouches is not substantial in construction (i.e., flimsy 
the pouches feature any type of lining for added protection of thecontents, lhe flay 
does not remain closed and can easily spill out the contents inside. Additi onally 
tureless interior of these pouches offer no means by which contents would be orga 
Aside from being suitable for the storage of contents, the pouches lack the essent 
teristics running through the heading 4202 exemplars enumerated above 
Heading 6307 TSUS, covers other made up textile articles, including dress ps 
lhe EN to heading 6307 indicate that the heading covers made up articles of any textile 
material which are not inc — more specif ae in other headings of Section XI or 


where in the Nomenclat ure. The EN indic: ate hat the heading includes, among ot! 


CLSE 
things, domestic laundry or shoe bags and similar articles. The EN suggest that the he 
ing excludes, among other goods, travel goods (suit-cases, rucksacks, etc.), shopping-bags 
toilet-cases, etc., and all similar containers of heading 4202. The subject merchandi 
which is not adequately constructed to sustain repeated use, is classified in heading 
HTSUS. This determination is consistent with past Customs rulings classifying si 
merchandise in heading 6307, HTSUS. See, e.g., Ha 960757, dated August 26, 1997, cl 
fying textile drawstring pouches in heading 6307, HTSUS, and HQ 953176, dated March 
16, 1993. 

As such, NY A88759 is revoked to conform classification of this merchandise in heading 
6307, HTSUS 


Holding 


The ey textile pouches are classified in subheading 6307.90.9989, HTSUSA, the 
provision for “Other m ade up articles, including dre ss patter ns: Other: Other: Other, Ot! 
r: Other he general co lumn one duty rate is 7 percent ad valorem. 

NY! A88759, dated December 19, 1996, is h ereby revoked. In accordance with 19 U.S.C 


, this ruling will become effective 60 days after its publication in the CUSTOMS 


l 


JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 24 


RIN 1515-AC40 


EXPANDED METHODS OF PAYMENT OF 
DUTIES, TAXES, INTEREST AND FEES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to expand the number of ways that Customs will accept payment 
of duties, taxes, fees, interest and other charges. Currently, the regula- 
tions allow payment by credit or charge cards that have been autho- 
rized by the Commissioner of Customs only at designated locations, and 
then only by non-commercial entities. In this document, Customs is 
proposing to allow payment by any electronic technology or charge 
cards (debit cards or credit cards) that are authorized by the Commis- 
sioner of Customs and to remove the limitation that these methods of 
payment may only be used by non-commercial entities. These changes, 
if adopted, will assist Customs in improving customer service and fi- 
nancial management. 


DATE: Comments must be received on or before May 17, 1999. 


ADDRESS: Written comments may be submitted to and comments sub- 
mitted may be inspected at the Regulations Branch, Office of Regula- 
tions and Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue 
NW.,, Third Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Elizabeth Dichysyn, 
Accounting Services Division, U.S. Customs Service, 317-298-1200, ex- 
tension 1339. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Section 24.1(a)(7) of the current Customs Regulations (19 CFR 
24.1(a)(7)) provides for the use of credit or charge cards that have been 
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authorized by the Commissioner of Customs for the payment of duties, 
taxes and/or other charges at Customs service locations for non-com- 
mercial entries, subject to ultimate collection from the credit card com- 
pany. Payment by this manner is currently limited to non-commercial 
entries. Persons paying by charge or credit card remain liable for all 
such charges until paid. 

This proposed regulation would extend this privilege to commercial 
entries and allow payment through the use of electronic technology or 
by the use of credit cards (either debit cards or credit cards) authorized 
by the Commissioner of Customs. These changes will assist Customs in 
improving customer service and financial management. The proposal 
affords Customs customers the broadest range of payment options. 

Also, Customs proposes to revise the heading and text of both 
introductory paragraph (a) and paragraph (a)(1) to include the terms 
“fees” and “interest” to reflect that the proposed payment methods may 
be used to pay fees assessed pursuant to 19 U.S.C. 58a through 58c and 
to pay fees and interest pursuant to 19 U.S.C. 1505, as amended by sec- 
tion 642 of the North American Free Trade Agreement Implementa- 
tion Act. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submitted 
will be available for public inspection in accordance with the Freedom 
of Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1800 Pennsylvania Avenue NW, Third Floor, 
Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 
Because this proposal expands the options available for payments 
due to Customs and facilitates the public payment process, it is certified 
that the amendment will not have a significant economic impact on a 
substantial number of small entities. Accordingly, the proposed amend- 


ment is not subject to the regulatory analysis or other requirements of 
5 U.S.C. 603 or 604. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a significant regulatory 
action under Executive Order (E.O.) 12866. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 


tions Branch. However, personnel from other offices participated in its 
development. 
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List OF SUBJECTS IN 19 CFR Part 24 
Accounting, Claims, Fees, Financial and accounting procedures, Im- 
ports, Taxes. 
PROPOSED AMENDMENTS TO THE REGULATIONS 
It is proposed to amend part 24, Customs Regulations (19 CFR 24), as 
set forth below. 
PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 
1. The general authority citation for part 24 and the relevant specific 
authority for § 24.1 would continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58c, 66, 1202 (General Note 20, 
Harmonized Tariff Schedule of the United States), 1450, 1624; 31 U.S.C. 
9701. § 24.1 also issued under 19 U.S.C. 197, 198, 1648; 


2. It is proposed to amend § 24.1 by revising the heading, paragraph 
(a), introductory text, and paragraph (a)(7) to read as follows: 


§ 24.1 Collection of Customs duties, taxes, fees, interest and 
other charges. 


(a) Except as provided in paragraph (b) of this section, the following 
procedure applies to the collection of Customs duties, taxes, fees, inter- 
est and other charges (see §§ 111.29(b) and 141.1(b) of this chapter): 


(7) Wherever authorized by the Commissioner of Customs, transfer 
of funds through electronic technology or use of charge cards (either 
debit cards or credit cards) authorized by the Commissioner of Customs 
may be used for payment of duties, taxes, fees, interest and/or other 
charges to Customs. Persons using these methods to make payment to 
Customs remain liable for the amounts transferred or charged until 
Customs receives payment. Payment by these methods is subject to ulti- 
mate collection from the financial institution or charge card company. 
Information about authorized methods of payment at specific Customs 
locations may be obtained from Customs officers. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: February 16, 1999. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 17, 1999 (64 FR 13141)] 
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19 CFR Part 146 


RIN 1515-AC05 


WEEKLY ENTRY PROCEDURE FOR FOREIGN TRADE ZONES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed rule; withdrawal. 


SUMMARY: This document withdraws the proposed amendments to 
the Customs Regulations that would have expanded the weekly entry 
procedure for foreign trade zones to include merchandise involved in 
activities other than exclusively assembly-line type production opera- 
tions. Customs has determined that the proposed expanded weekly 
entry procedure would significantly reduce the collection of the mer- 
chandise processing fee (MPF) that Customs needs to offset its adminis- 
trative costs incurred in processing imported merchandise that is 
formally entered or released. 


DATE: The withdrawal is effective on March 17, 1999. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office of 
Field Operations, (202-927-0042). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

The Foreign Trade Zones Act of 1934, as amended (19 U.S.C. 81a-u) 
(the “FTZA”) provides for the establishment and regulation of foreign 
trade zones. Foreign trade zones are secured areas to which foreign and 
domestic merchandise, except that prohibited by law, may be exempted 
from the Customs laws of the United States for the purposes enumer- 
ated in the FTZA. Foreign trade zones, by virtue of their potential to al- 
low exemption from the Customs laws, are intended to attract and 
promote legitimate international trade and commerce. 

Part 146, Customs Regulations (19 CFR part 146), sets forth the doc- 
umentation and recordkeeping requirements governing, among other 
things, the admission of merchandise into a zone, its manipulation, 
manufacture, storage, destruction or exhibition while in the zone, and 
its entry and removal from the zone. 

To this latter end, Customs has in place a weekly entry procedure for 
foreign trade zones, as prescribed in § 146.63(c)(1), Customs Regula- 
tions (19 CFR 146.63(c)(1)). Under the procedure, instead of requiring a 
separate entry for each removal of merchandise from a zone, as would 
otherwise be the case, Customs accepts one entry from a zone user cov- 
ering all its anticipated removals for an entire weekly period. The use of 
this procedure, however, has been limited exclusively to merchandise 
that is manufactured or changed into its final form just shortly (within 
24 hours) before physical transfer from the zone. 
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The weekly entry procedure is believed to be especially necessary for 
assembly-line type manufacturing operations because, in these circum- 
stances, there would otherwise be little time for examination of the 
merchandise and furnishing of entry documentation after the mer- 
chandise was in its final form but before its physical removal from the 
zone. Thus, under the weekly entry process, the assembly-line opera- 
tion would not have to be delayed pending acceptance of an entry and 
Customs examination of the merchandise. 

On March 14, 1997, Customs published in the Federal Register (62 
FR 12129) a notice of proposed rulemaking that would have expanded 
the use of weekly entry by adding a weekly entry procedure to cover 
merchandise involved in activities other than manufacturing opera- 
tions. It was expected that the expanded weekly entry procedure would 
be available to zones (including subzones) having large quantities of 
different types of merchandise. 

The principal purpose of the proposed expanded weekly entry proce- 
dure, which would have required electronic entry filing, was to reduce 
the number of paper entries from zones and further facilitate the proc- 
essing of zone entries, with resulting reductions in paperwork and asso- 
ciated industry costs. 

In order to test the expanded weekly entry procedure, a pilot program 


had been authorized in September 1994 for a selected number of zones; 
subzones. 


EFFECT ON MERCHANDISE PROCESSING FEE 


Based upon further evaluation of the pilot program, and comments 
made by zone operators and others on the proposed rule, it is clear that 
the expanded procedure would significantly impact Customs collection 
of the merchandise processing fee (MPF). This poses a serious funding 
concern for the Government. 

Under 19 U.S.C. 58ce(a)(9)(A) and (B)(i), the MPF is the fee that Cus- 
toms assesses on importers in order to offset its administrative costs 

(salaries and expenses) incurred in connection with the processing of 
imported merchandise that is formally entered or released. The fees col- 
lected are deposited in the general fund of the Treasury in a separate 
account known as the “Customs User Fee Account” (19 U.S.C. 58¢e(f)). 

Specifically, except as otherwise provided, merchandise that is for- 
mally entered is subject to an ad valorem MPF of .21 percent (19 CFR 
24.23(b)(1)(i)(A)); however, on any one such entry of merchandise, the 
fee may not exceed $485, subject to certain provisions not here relevant 
(19 CFR 24.23(b)(1)(i)(B)) 

As a result, in those cases where a company must now make a sepa- 
rate entry for each of its removals of merchandise from a zone, and its 
total payment of the MPF for all entries so made during a week greatly 
exceeds $485, the company would be able to lower this payment sub- 
stantially if it could instead make one entry covering all its removals 
from the zone for the week, with the MPF thereby capped at $485. 
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Clearly, Customs collection of the MPF would be significantly re- 
duced under an expanded weekly entry program. Indeed, some parties 
expressing interest in the proposed rule even asserted that they would 
apply for foreign trade zone status just to gain the benefit of the reduced 
MPF through the use of a weekly entry. 

Moreover, other industries, such as bonded warehouse associations, 
stated that similar entry procedures should as well be available to them, 
which also raised a fairness concern. 


WITHDRAWAL OF PROPOSAL 
In view of the foregoing, and following further consideration of the 
matter, Customs has determined to withdraw the notice of proposed ru- 
lemaking that was published in the Federal Register (62 FR 12129) on 
March 14, 1997. Customs, however, will continue to cooperate with the 
trade in seeking mutually satisfactory ways in which to further facili- 
tate entry processing of imported merchandise, so as to reduce associat- 
ed paperwork and costs to industry, while at the same time reasonably 
preserving the integrity of the MPF which is necessary to offset mer- 
chandise processing costs incurred by the Government in this regard. 
RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: February 9, 1999. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 17, 1999 (64 FR 13142)] 


19 CFR Part 4 


RIN 1515-AC35 
VESSEL EQUIPMENT TEMPORARILY LANDED FOR REPAIR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to provide for the temporary landing in the United States of vessel 
equipment in need of repair, without requiring entry of that equipment 
under a Temporary Importation Bond (TIB). It is proposed that such 
equipment be permitted to be landed for repair and relading aboard the 
same vessel, subject to Customs issuance of a special permit or license 
for the landed equipment, under an International Carrier Bond. Uncer- 
tainty exists whether the relading of repaired equipment on vessels de- 
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parting the United States would satisfy the TIB requirement that such 
merchandise be exported. The proposed amendments will eliminate 
this uncertainty while still allowing Customs adequate control over 
such unladings and ladings. 


DATE: Comments must be received on or before May 17, 1999. 


ADDRESS: Written comments may be addressed to and inspected at the 
Regulations Branch, U.S. Customs Service, 1300 Pennsylvania Avenue, 


N.W., 3rd Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Larry L. Burton, Office 
of Regulations and Rulings, 202-927-1287. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Section 446, Tariff Act of 1930, as amended (19 U.S.C. 1446), provides 
that vessels arriving in the United States from foreign ports may retain 
vessel equipment and other named items aboard without the payment 
of duty. The statute also provides, however, that any of the named items 
that are landed and delivered from such a vessel are considered and 
treated as imported merchandise. 

The cited statute is implemented by § 4.39 of the Customs Regula- 
tions (19 CFR 4.39), paragraph (b) of which provides that any articles 
other than cargo or baggage that are landed for delivery for consump- 
tion in this country are treated the same as any other imported article. 
Articles imported for consumption into the United States are subject to 
merchandise entry and the payment of applicable duty. 

It is Customs’ view that when necessary equipment is unladed from a 
vessel only temporarily for the purpose of being repaired and then re- 
laded, it is not being delivered for consumption into the commerce of the 
United States. It is also clear, however, that when anything is landed in 
the United States, Customs has the duty and responsibility to exercise 
sufficient control and to protect the revenue from any unlawful 
introduction of merchandise into the commerce of the country. 

There has been a lack of uniformity in the treatment that Customs 
has accorded vessel equipment temporarily landed for repair and rela- 
ding. Some ports have employed Temporary Importation Bond (TIB) 
procedures in seeking to provide the necessary mechanisms for Cus- 
toms control and the protection of the revenue, but a problem exists 
with the use of a TIB for this purpose. While a TIB would adequately 
protect the revenue during the period when vessel equipment was in the 
United States, the bond provisions could only be satisfied and potentia! 
liability extinguished when the covered equipment was exported from 
the United States. Exportation is defined in § 101.1 of the Customs Reg- 
ulations (19 CFR 101.1), which provides that something is exported 
when it is separated from the goods of this country with the intent that 
it be made a part of the goods belonging to some foreign country. Cus- 
toms does not believe that relading vessel equipment that is intended to 
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remain aboard that vessel meets the definition of exportation so that 
TIB bond a liability n may be adequately terminated. 

‘tion 4.30 of the Customs Regulations (19 CFR 4.30) provides that 

1 all cases relevant to the present circumstances, no cargo, baggage, or 


rticles may be unladed from or laded upon any vessel arriving 
‘indirectly from a foreign port or place, unless the Customs 
tor issues a permit allowing the activity (Customs Form 
This would provide adequate control by Customs over equip- 
ladings and ladings in terms of advance notice and actual 
= ators of vessels, or vessel agents acting in their stead, el- 
1 place or can be required by local C ustoms offi icials to obtair 
‘arrier Bonds as reproduced in § 113.64, Customs nia. 
CFR 113.64). Paragraph (b) of that bond provision 
b)) obligates the bond for matters relating to the unlading, 
safekeeping, and disposition of merchandise, supplies, crew purchases, 
und other articles to be found on a vessel. This would provide adequate 
protection of the revenue in terms of any potential introduction of tem- 
porarily landed vessel equipment into the commerce of the United 
States. 
rt his prop sal would add a new paragraph (g) to § 4.39 of the Customs 
ations (19 CFR 4.39(g)) to provide that equipment of a vessel ar- 
sither directly or indirectly from a foreign port or place, if in need 
of repair, may be landed temporarily in order to be repaired. Unlading 
and relading would be in accord with the permit provisions of § 4.30, 
and the appropriate International Carrier Bond would be obligated as 
prov} ded under § 113.64(b). 


COMMENTS 
3efore adopting this proposal, consideration will be given to any 
written comments that are t timely submitted to Customs. Comments 
submitted will be available for public — in accordance with the 
Futon of ‘Infor mation Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Branch, U.S. Customs Service, 
1300 Pennsylvania Avenue, N.W.,, 3rd Floor, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Because the proposed rule would merely provide a different method 
to allow vessel equipment to be temporarily landed for repair without 
the ree - duty, it is certified pursuant to the Regulatory Flexibil- 

ity Act (5 U.S.C. 601 et seq.) that, if adopted, the proposed rule will not 
have a fone ath economic impact on a substantial number of small 
entities. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. Nor does the document meet the 
criteria for a “significant regulatory action” as specified in E.O. 12866. 
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PAPERWORK REDUCTION ACT 


The collections of information contained in this notice of proposed 
rulemaking have been previously reviewed and approved by the Office 
of Management and Budget (OMB) in accordance with the Paperwork 
Reduction Act of 1995 and assigned OMB control numbers 1515-0013 
(Application-Permit-Special License, Unlading-Lading, Overtime Ser- 
vices (Customs Form 3171)) and 1515-0144 (Customs Bond Structure 
(Customs Form 301 and Customs Form 5297)). An agency may not con- 
duct or sponsor, and a person is not required to respond to, a collection 
of information unless the collection of information displays a valid con- 
trol number assigned by OMB. Although this document restates the 
collections of information without substantive change, comments are 
specifically requested concerning: 

Whether the proposed collections of information are necessary for 
the proper performance of the functions of the agency, including wheth- 
er the information will have practical utility; 

The accuracy of the estimated burden associated with the proposed 
collections of information (see below); 

How to enhance the quality, utility, and clarity of the information to 
be collected; 

How to minimize the burden of complying with the proposed collec- 
tions of information, including the application of automated collection 
techniques or other forms of information technology; and 

Estimates of capital or start-up costs and costs of operation, mainte- 
nance, and purchase of services to provide information. 

The collection of information in this proposed regulation is in § 4.39. 
This information is required and will be used to effect the temporary 
unlading and lading of vessel equipment landed for repair, in order to 
ensure enforcement of the Customs and related laws and the protection 
of the revenue. The likely respondents are business or other for-profit 
institutions. 

Estimated annual reporting and/or recordkeeping burden: one hour. 

Estimated average annual burden per respondent/recordkeeper: one 
hour. 

Estimated number of respondents and/or recordkeepers: one. 

Estimated annual frequency of responses: one. 

Comments concerning suggestions for reducing the burden of the 
collections of information should be sent to the Regulations Branch, Of- 
fice of Regulations and Rulings, U.S. Customs Service, 1300 Pennsylva- 
nia Avenue, N.W.,, 3rd Floor, Washington, D.C. 20229. A copy should also 
be sent to U.S. Customs Service, Information Services Group, Atten- 
tion: J. Edgar Nichols, Room 3.2-C, 1300 Pennsylvania Avenue, N.W, 
Washington, D.C. 20229. Comments should be submitted within the 
time frame that comments are due regarding the substance of the pro- 
posal. 
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DRAFTING INFORMATION 

The principal author of this document was Larry L. Burton, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

LIST OF SUBJECTS IN 19 CFR Part 4 

Customs duties and inspection, Entry, Inspection, Merchandise, Re- 

porting and recordkeeping requirements, Vessels. 
PROPOSED AMENDMENTS TO THE REGULATIONS 

It is proposed to amend part 4, Customs Regulations (19 CFR part 4), 

as set forth below. 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 

1. The general authority citation for part 4 as well as the specific au- 

thority citation for § 4.39 would continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91; 


Section 4.39 also issued under 19 U.S.C. 1446; 


2. It is proposed to amend § 4.39 by adding a new paragraph (g) to 
read as follows: 


§ 4.39 Stores and equipment of vessels and crews’ effects; 
unlading or lading and retention on board. 

(g) Equipment of a vessel arriving either directly or indirectly from a 
foreign port or place, if in need of repairs in the United States, may be 
unladen from and reladen upon the same vessel under the procedures 
set forth in § 4.30 relating to the granting of permits and special li- 
censes on Customs Form 3171 (CF 3171). Adequate protection of the 
revenue is insured under the appropriate International Carrier Bond 
during the period that equipment is temporarily landed for repairs (see 
§ 113.64(b) of this chapter), and so resort to the procedures established 
for the temporary importation of merchandise under bond is unneces- 
sary. Once equipment which has been unladen under the terms of a CF 
3171 has been reladen on the same vessel, potential liability for that 
transaction existing under the bond will be extinguished. 

RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: February 23, 1999. 
JOHN P. SIMPSON, 


Deputy Assistant Secretary of the Treasury. 
{Published in the Federal Register, March 18, 1999 (64 FR 13370)] 
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